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REPORT AND RECOMMENDATION 

IN THE MATTER OF JENNIFER MARIE TUCKER, M.T. 
Case No. 08-CRF-068 

The Matter of Jennifer Marie Tucker, M.T., was heard by Patricia A. Davidson, Hearing Examiner for 
the State Medical Board of Ohio, on July 3 1,2008. 

INTRODUCTION 

Basis for Hearing 

In a notice of opportunity for hearing dated May 14,2008, the State Medical Board of Ohio notified 
Jennifer Marie Tucker, M.T., that, based on a legal presumption under Ohio Revised Code Section 
[R.C.] 473 1.22(B)(26), the Board had found that she was impaired in her "ability to practice 
according to acceptable and prevailing standards of care because of habitual or excessive use or 
abuse of drugs, alcohol, or other substances that impair ability to practice." The Board stated, 
among other things, that the presumption of impairment was based on Ms. Tucker's failure to attend 
a Board-ordered examination. (State's Exhibit [St. Ex.] 1) 

In its letter, the Board explained that Ms. Tucker could rebut this presumption by proving that her 
failure to submit to the examination was caused by circumstances beyond her control, which, if 
established, would merit the rescheduling of her examination. The Board further explained that, if it 
were determined that Ms. Tucker's failure to submit to the examination was caused by circumstances 
within her control, that determination would "render the legal presumption of impairment conclusive" 
and result in a determination by the Board to limit, revoke, permanently revoke, suspend, refuse to 
register or reinstate [her] certificate to practice massage therapy, or to reprimand [her] or place [her] 
on probation based upon [her] legally admitted impairment." (St. Ex. 1) 

On June 16,2008, the Board received Ms. Tucker's written request for hearing. (St. Ex. 1) 

Nancy H. Rogers, Attorney General, and Karen A. Unver, Assistant Attorney General, for the State. 

The Respondent, Jennifer Marie Tucker, M.T., represented herself. 

EVIDENCE EXAMINED 

Witnesses 

Jennifer Marie Tucker, M.T. 

Exhibits 

State's Exhibits 

State's Exhibit 1 : Procedural exhibits. 
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State’s Exhibit 2: Documents maintained by the Board regarding Ms. Tucker, including  
copies of letters from the Board to Ms. Tucker and to Glenbeigh Health Sources.  
  
State’s Exhibit 3:  Letter dated March 26, 2008, from Glenbeigh Health Sources to Board staff.  
 
State’s Exhibit 4:  Additional documents maintained by the Board regarding Ms. Tucker, 
including her letter to the Board in October 2007 and other materials relating to her license 
application.   (Social Security numbers redacted) 1 
 

Respondent’s Exhibits 
 

Respondent’s Exhibit A:  Earnings statements for Ms. Tucker for pay periods beginning 
March 13, 2008, and ending June 18, 2008.     
 
Respondent’s Exhibit B:  Ms. Tucker’s rental agreement for the period beginning March 1, 2008.   
 
Respondent’s Exhibit C:  Documents from the Wayne County Department of Job and Family 
Services mailed in July 2008 regarding benefits to which Ms. Tucker and her children were 
entitled.  (Names of children redacted) 
 
Respondent’s Exhibit D:  Medical records for care Ms. Tucker received from March 26 to 
March 27, 2008.     
 
Respondent’s Exhibit E:  A letter written by Ms. Tucker’s father on her behalf. 
 

SUMMARY OF THE EVIDENCE 
 
All exhibits and transcripts of testimony were reviewed and considered by the Hearing Examiner, although 
all the evidence may not be referenced below.  
 
2006 Application for a Certificate to Practice Massage Therapy   
 
1. On February 17, 2006, Jennifer Marie Tucker, M.T., submitted an application to the Board for a 

certificate to practice massage therapy in Ohio.  On September 14, 2006, she applied for 
reexamination in order to retake the basic science portion of the licensure examination.  (St. Ex. 4 
at 21-48) 

 
2. On her application, Ms. Tucker stated that she was born in 1982, graduated from high school in 

2000, and received her certificate as a “state tested nurse’s aide” in 2001.  She stated that she had 
begun massage-therapy training in August 2002 but discontinued the program in November 2003 
because she could not afford childcare and transportation.  She later returned to school, however, 
and received her massage-therapy diploma in May 2006.  (St. Ex. 2 at 34-36, 39, 46) 

  
                                                 
1 Note: The procedural exhibits include affidavits that the Board sent to Ms. Tucker with her notice of opportunity for hearing; however, 
these affidavits were not offered into evidence as part of the hearing record for substantive consideration by the Hearing Examiner. 
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3. Ms. Tucker is married and has two children, although she is separated from her husband.  She 
stated that, since August 2004, she has worked as a nurse’s aide at Magnolia Care and 
Rehabilitation Center.  (Tr. at 30-31; St. Ex. 4 at 36; (Resp. Ex. A)   

 
4. In her February 2006 application, Ms. Tucker answered “Yes” to the following questions: 
 

11.   Have you ever been convicted or found guilty of a violation of any law, 
regardless of the legal jurisdiction in which the act was committed, other 
than a minor traffic violation? 

 
15. Have you ever * * * been summoned into court as a defendant or had any 

lawsuit filed against you (other than a malpractice suit)?  If yes, submit 
copies of all relevant documentation, such as police reports, certified 
court records and any institutional correspondence and orders. 

 
(St. Ex. 4 at 39)  Ms. Tucker wrote beneath each of these questions that she was “still 
waiting on documentation.”  (St. Ex. 4 at 39) 

 
5. The Board received documents relating to Ms. Tucker’s arrests and convictions in May 2006, and 

Ms. Tucker provided a narrative explanation on October 19, 2007.  (St. Ex. 4 at 1-20)  The Board 
obtained further court records in January 2008.  (St. Ex. 2 at 6-41) 

 
The Board-Ordered Examination  
 
6. In a letter dated March 4, 2008, the Board notified Ms. Tucker that it had reason to believe that she 

was impaired in her “ability to practice according to acceptable and prevailing standards of care 
because of habitual or excessive use or abuse of drugs, alcohol, or other substances that impair ability 
to practice,” as that language is used in R.C. 4731.22(B)(26).  The Board informed her that she was 
required to submit to an impairment examination.  (St. Ex. 2 at 3-5) 

 
 The Board stated that its determination was based on four alcohol-related arrests and convictions 

between March 2004 and April 2006, which it described in detail.  (St. Ex. 2 at 3-4)  In its letter, the 
Board also stated: 

 
* * * This examination will take place at Glenbeigh Health Sources, 2863 St. Rt. 45, 
Rock Creek, Ohio 44084, (440) 563-3400.  You must contact Cathy Chambers at 1-
800-234-1001, extension 1014 immediately.  You are to report to Glenbeigh Health 
Sources, on Wednesday, March 26, 2008, at 10:00 a.m. for a 72-hour in-patient 
evaluation.     
 
Pursuant to Section 4731.22(B)(26), Ohio Revised Code, you are responsible for the 
expense of this evaluation.  The total estimated cost of this evaluation is $1800.  You 
must present a certified check or money order in this amount made payable to 
Glenbeigh Hospital to the examiner prior to the beginning of the examination.  
Failure to present a certified check or money order in the amount specified to the 
examiner will result in the examination being cancelled, and will be deemed by the 
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Board to be a failure to submit to the examination as directed due to circumstances 
within your control.  (Emphasis in original) 
 
Please be advised that failure to submit to this examination as directed constitutes an 
admission of the allegations against you unless the failure is due to circumstances 
beyond your control, and that a default and final order may thereupon be entered 
without the taking of testimony or presentation of evidence. 

 
 (St. Ex. 2 at 4-5) 
 
7. The Board’s letter was sent by certified mail to Ms. Tucker in Marshallville, Ohio.  (St. Ex. 2 at 3)  

However, there was a delay of several days in her receiving the letter.  (Tr. at 23-24, 45, 47)  
 

The letter was forwarded by the U.S. Postal Service to a temporary address that Ms. Tucker had 
previously filed with the Postal Service.  She explained that, in February 2008, her living 
arrangements had been uncertain, and she had therefore filed a new mailing address with the Postal 
Service, using her father’s address.  Ms. Tucker explained that she had been living at her mother’s 
apartment, house-sitting while her mother was in Iraq, and that, when her mother returned, they had 
shared the rent for a period of time.  However, her mother had decided to give up the apartment as of 
March 1, 2008, and Ms. Tucker, uncertain as to whether she would be taking over the lease on that 
property, had filed a temporary mailing address with the Postal Service, using her father’s address, to 
make sure there was no interruption in her receiving mail.  (Tr. at 23-24, 45, 47)  

   
8. After the letter was forwarded by the Postal Service, Ms. Tucker received it on March 17, 2008.  

(Tr. at 23-24) 
 
9. Ms. Tucker stated that she contacted the Enforcement Attorney [EA] who had signed the letter for 

the Board.  She testified that she had told him “that, with the short notice, I could not come up with 
the $1,800 to do the program.”  She stated that she had also explained that she did not have enough 
time to arrange for childcare.  Ms. Tucker testified that she had wanted to comply and had asked 
whether there was anything she could do, whether financial aid was available, whether the 
examination could be rescheduled, and so forth.  (Tr. at 9, 24-26, 36, 42-43, 55) 

 
10.  Ms. Tucker testified that the EA gave her no options but told her to do the best she could to obtain 

the money and find childcare, and to call him back.  She testified that she had called him back and 
explained that she had not yet obtained the necessary money and childcare.  Ms. Tucker stated that 
the EA had told her that he was going on vacation and needed to know by March 19 whether or not 
she was going to attend the examination on March 26, 2008.  (Tr. at 24-25) 

 
11. Ms. Tucker testified that, on March 20, she had called the EA again and told him that she had not 

come up with a solution regarding childcare or examination fees, but would call by Monday, March 
24, if things changed.  (Tr. 24-25) 

 
12. Ms. Tucker stated that she received a letter from the EA stating that he had requested a 

rescheduling of the examination on her behalf, but that the Board had denied it.  (Tr. at 25-26) 
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13. Ms. Tucker stated that, on Monday, March 24,  she had contacted Glenbeigh and spoken with a 
person named Rick.  She stated that she had asked him whether she could reschedule the 
examination, but he had said it was up to the EA who had scheduled the examination.  She testified 
that she learned during the conversation with Rick that Glenbeigh would accept health insurance, 
which no one had previously told her.  She inquired further about insurance, and learned that 
Glenbeigh would accept Medical Mutual, her insurance provider.  She testified that it was her 
understanding from Rick that Glenbeigh would bill the insurer for the examination and that she would 
then be required to pay the remainder.  She testified, however, that this information did not allow her 
to attend the examination on March 26,  because it was too late by then to arrange for childcare.  Ms. 
Tucker testified that she had told Rick at Glenbeigh that she would not be able to attend the 
examination on May 26, and he had said he would put a note in her file.  She testified that, if she 
had been given more time to make arrangements, she believes she could have attended the 
Glenbeigh examination.  She stated that she had tried to arrange childcare but was unable to do so, 
and that she would have needed about one month to make all the necessary arrangements.  (Tr. at 
26, 34-36, 39, 42-44) 

 
Additional Testimony regarding Ms. Tucker’s Employment Circumstances 
 
14. Ms. Tucker stated that, in addition, she needed to give sufficient notice to her employer before 

taking three days off from work.  She  explained that she would need to give at least three weeks’ 
notice, because the work schedules at Magnolia Village cover a two-week period and are posted a 
week before the period begins.  Ms. Tucker further testified that she had had a second job at that 
time (in late March 2008), and that the examination would have interfered not only with her night 
shift on Wednesday night at Magnolia Village, but also with the other job on Thursday and Friday 
(March 27-28).  At the time of the hearing, Ms. Tucker stated that she was working only at 
Magnolia Village.  (Tr. at 43-44) 

 
15. Ms. Tucker’s earnings statements from Magnolia Village show that, in late March 2008, she was 

earning $10.50 per hour and worked 44 hours in a two-week period.  It appears that her take-home 
pay for the two-week period ending March 26, 2008, was $383.48.  Earnings statements for 
subsequent two-week periods are similar, showing some fluctuations in total hours and compensation, 
ranging from $263 for two weeks to $475.  (Resp. Ex. A)   

 
Additional Testimony regarding Time Constraints and Her Financial Situation 
 
16. Ms. Tucker testified that, even if she had received the Board’s March 4 letter earlier, she would still 

have had only three weeks to make arrangements for childcare and paying the fees, which was not 
enough time under the circumstances.  She explained that she works three nights per week at 
Magnolia Village as a nurse’s aide and takes care of her children during the day.  She explained that 
she works Sundays, Mondays and Wednesdays from 10:00 p.m. to 6:00 a.m., and that her children, a 
two-year-old son and eight-year-old daughter, stay with their grandfather when she works at night, 
although she shares custody of her daughter, who sometimes stays with her father.  Ms. Tucker 
stated that the days scheduled for the examination, March 26 to March 28, were during the spring 
break from school, so she had both children all day.  She explained that she goes to work at 
10:00 p.m. and arrives home after 6:00 a.m., when she takes a nap before her son wakes up, and then 
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she is up until he takes another nap in the afternoon.  She said that she does “not get very much 
sleep.”  Ms. Tucker provided earnings statements showing her pay and specific hours of work.  (Tr. 
at 30-31; Resp. Ex. A)   

 
17.  Ms. Tucker stated that the father of her infant son does not take part in his life and would not take 

care of him for three days.  (Tr. at 33, 36)  However, Ms. Tucker said that the children’s 
grandfather, her father, helps her with the children when she has to work or attend an appointment.  
(Tr. at 33-34; Ex. E) 

 
18. Ms. Tucker indicated that she does not currently live with her husband but cannot obtain a divorce 

until she obtains the money to file the papers.  She stated that her husband provides health insurance 
for her and the children until they are divorced, and she also indicated that he pays some child support 
for the baby.  (Tr. at 39-40) 

 
19. Ms. Tucker also provided a copy of her rental agreement, showing that she pays $400 per month for 

herself and two children, which she said takes up most of her income.  She further testified that she 
also pays for electricity, telephone, and car expenses such as insurance.  (Tr. at 32; Ex. B) 

 
20. In addition, Ms. Tucker provided a statement from the Wayne County office of the Department of Job 

and Family Services, stating that she was approved for food stamps and Medicaid for herself and the 
children.  She stated, “I do the best that I can to get by from day to day.”  (Tr. at 32; Ex. C) 

 
Ms. Tucker’s Testimony Regarding Her Illness 
 
21. Ms. Tucker testified that she had experienced substantial stress regarding the impending examination, 

trying to find childcare and money for the fees, and that she had become ill starting on Tuesday night, 
March 25.  She stated that she ultimately developed sinusitis and bronchitis.  She provided medical 
records to document her illness, and stated that she had “ended up on a Z pack for four days.”  (Tr. at 
26, 32; Ex. D)  Ms. Tucker stated, however, that although she had been sick during the time of the 
scheduled examination, her reasons for not attending the examination were primarily that she was not 
able to secure the necessary money and childcare.  (Tr. at 9) 

 
Letter from Ms. Tucker’s Father 
 
22. Ms. Tucker’s father wrote a letter on her behalf, stating that he tries to help his daughter as much as 

possible, providing babysitting on a limited basis and other things.  He stated that his daughter is a 
single mother on a limited income, and that she “barely makes ends meet, but busts herself to make 
sure both kids needs are taken care of before herself.”  He further stated that he was unable to help 
her financially and could not take care of an active two-year-old boy.  He stated that the toddler 
required constant attention when awake, to assure that he did not hurt himself.  In conclusion, he 
stated:  “Jenny is doing the best she can.  I’m very proud of her.  She has turned her life around in 
many different ways, all for the good.”  (Resp. Ex. E) 
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Ms. Tucker’s Request to the Board 
 
23. Ms. Tucker asks the Board to understand her situation and give her a chance.  She stated that 

being a massage therapist is something she has worked very hard to achieve for five years.  She 
stated that she had quit the massage-therapy program at one point because she could not afford it, 
but that she had persevered and completed her training, even though it took her five years to 
complete a two-year program.  With respect to the examination at Glenbeigh, Ms. Tucker stated 
that her nonattendance was not due to a lack of desire to go but due to a “lack of resources.”  She 
stated that becoming a massage therapist means a lot to her.  She said it would be difficult to 
make the arrangements for the examination, but not impossible.  (Tr. at 37, 47-48) 

 
24. Ms. Tucker stated that she understands that finances and childcare are things she can control, but 

she explained that, due to the short amount of time before the examination was scheduled to 
begin,  it was not within her control to make the necessary arrangements in these circumstances.  
She stated that she has no family members who could have taken her children for three days on 
short notice, and no one who could give her money on short notice.  She testified:  “There are 
people that help me, if given enough notice.  So it was more of a time constraint and trying to do 
it in a week-and-a-half [or] two weeks’ notice, that held me back.”  She explained that she 
wanted to comply but needed “a little bit more notice and time * * *.”  Finally, Ms. Tucker 
stated:  “This is something that I really want, and I’m willing to do whatever it takes to do it, but I 
just need more time.”  (Tr. at 55-56)    

 
FINDINGS OF FACT 

 
1. In February 2006, Jennifer Marie Tucker submitted to the Board an application for a certificate to 

practice massage therapy, and she reapplied in September 2006.  The application is currently 
pending. 
 

2. By letter dated March 4, 2008, the Board notified Ms. Tucker of its determination that it had 
reason to believe that she has an “impairment” as that term is used in Ohio Revised Code Section 
[R.C.] 4731.22(B)(26).  The Board ordered her to attend a 72-hour inpatient examination at 
Glenbeigh Health Sources, a board-approved treatment provider, beginning on March 26, 2008, 
to determine whether she is impaired.  The Board provided the address, time, and location for the 
examination.   

 
The Board explained that its determination had been based on arrests and convictions in which 
alcohol had played a part, and the Board identified and described these events in detail.  In the 
March 2008 letter, the Board further notified Ms. Tucker, among other things, that failure to 
submit to an examination as directed constitutes an admission of the allegations against her unless 
the failure is due to circumstances beyond her control.   
 

3. On March 17, 2008, Ms. Tucker received and signed for the Board’s letter dated March 4, 2008.      
 
 



 
Matter of Tucker, M.T.            Page 8 
Case No. 08-CRF-068 

4.    Ms. Tucker contacted the Board and Glenbeigh regarding the examination, and explained that 
she was unable, in the limited time remaining before the examination was scheduled to begin,  
to make all the necessary arrangements to attend the three-day examination starting on March 
26, 2008.   

 
5. Ms. Tucker did not attend the examination as scheduled.  
 
6. At the hearing, Ms. Tucker provided additional information regarding her inability to secure 

the money for the impairment examination, arrange for childcare, and obtain leave from work, 
in the amount of time available before the examination was scheduled to begin.  

 
CONCLUSIONS OF LAW 

 
1.    R.C. 4731.22(B) provides, in pertinent part:  

 
The board * * * shall * * * limit, revoke, or suspend an individual’s certificate to 
practice, refuse to register an individual, refuse to reinstate a certificate, or 
reprimand or place on probation the holder of a certificate for one or more of the 
following reasons: 
 

* * * 
 

(26)  Impairment of ability to practice according to acceptable and prevailing 
standards of care because of habitual or excessive use or abuse of drugs, alcohol, 
or other substances that impair ability to practice. 
 
* * *   By filing an application for or holding a certificate to practice under this 
chapter, an individual shall be deemed to have given consent to submit to a 
mental or physical examination when ordered to do so by the board in writing, 
and to have waived all objections to the admissibility of testimony or examination 
reports that constitute privileged communications. 
 
If it has reason to believe that any individual authorized to practice by this chapter 
or any applicant for certification to practice suffers such impairment, the board 
may compel the individual to submit to a mental or physical examination, or 
both.  The expense of the examination is the responsibility of the individual 
compelled to be examined.  Any mental or physical examination required under 
this division shall be undertaken by a treatment provider or physician who is 
qualified to conduct the examination and who is chosen by the board. 
 
Failure to submit to a mental or physical examination ordered by the board 
constitutes an admission of the allegations against the individual unless the failure 
is due to circumstances beyond the individual’s control, and a default and final 
order may be entered without the taking of testimony or presentation of evidence.  
If the board determines that the individual’s ability to practice is impaired, the 
board shall suspend the individual’s certificate or deny the individual’s  
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application and shall require the individual, as a condition for initial, continued, 
reinstated, or renewed certification to practice, to submit to treatment.  
 

2. Rule 4731-16-01(A) of the Ohio Administrative Code defines the term “impairment” as used 
in R.C. Chapter 4731: 

 
(A) “Impairment” means impairment of ability to practice according to 
acceptable and prevailing standards of care because of habitual or excessive use 
or abuse of drugs, alcohol, or other substances that impair ability to practice.  
Impairment includes inability to practice in accordance with such standards, and 
inability to practice in accordance with such standards without appropriate 
treatment, monitoring or supervision.   

 
Further, Rule 4731-16-02 provides in part: 

 
(A) Should the board have reason to believe that any licensee or applicant suffers 
from impairment, as that term is used in * * * division (B)(26) of section 4731.22 of 
the Revised Code, * * * it may compel the individual to submit to a mental or 
physical examination, or both.  Such examinations shall be undertaken by an 
approved treatment provider designated by the board.  The notice issued ordering the 
individual to submit to examination shall delineate acts, conduct or behavior 
committed or displayed which establish reason to believe that the individual is 
impaired.  Failure to submit to examination ordered by the board constitutes an 
admission of impairment unless the failure is due to circumstances beyond the 
individual’s control. 
 
(B) * * * [T]he following general pattern of action shall be followed: 
 
(1) Upon identification by the board of reason to believe that a licensee or applicant is 
impaired it may compel an examination or examinations as set forth in paragraph (A) 
of this rule.  The examination must include monitoring in an inpatient setting for 
at least seventy-two hours, and must meet all other requirements of rule 4731-16-05 of 
the Administrative Code. 
 

3. In this matter, the Board lawfully ordered Jennifer Marie Tucker, M.T., pursuant to 
R.C. 4731.22(B)(26), to attend a 72-hour inpatient examination to assess impairment.   

 
4.   Ms. Tucker’s ability to pay for the impairment examination, arrange for childcare, and obtain leave 

from her employment, constitute circumstances that, in general, are within her control.  However, 
Ms. Tucker has established that, from the time she received the Board’s letter on March 17, 2008, 
to the date of the scheduled examination on March 26, 2008, her inability to make financial and 
childcare arrangements, and to arrange for leave from employment, was beyond her control.   

 
5. Ms. Tucker has therefore demonstrated circumstances that merit the rescheduling of her 

examination.   
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The costs associated with becoming a licensed massage therapist in Ohio must be borne by the 
massage therapist, including costs for schooling, fees for filing the application, and, where necessary, a 
Board-ordered examination. At hearing, Ms. Tucker accepted that it is her responsibility to bear these 
costs, and she acknowledged that it is possible for her to do so. 

However, Ms. Tucker testified, and the Hearing Examiner was persuaded, that, under the circumstances 
presented in this matter, it was not within her control to obtain funds, arrange childcare, and obtain 
leave from work in the short period of time before the examination was scheduled to begin. A factor 
considered by the Hearing Examiner was that the delay in receiving the notice of examination was not 
caused by unreasonable or neglecthl conduct on Ms. Tucker's part. Her new address was uncertain, 
and her change of address was temporary, which explains the lack of notice to the Board of a change of 
address. She had duly notified the Postal Service of an address where she could receive mail, and she 
did in fact receive and sign for the notice within two weeks of its mailing. Accordingly, the Hearing 
Examiner concludes that Ms. Tucker has established a basis for granting her a second chance to attend 
the required examination. 

PROPOSED ORDER 

It is hereby ORDERED that: 

The impairment examination of Jennifer Marie Tucker, M.T., pursuant to R.C. 473 1.22(B)(26), 
which was originally scheduled to commence on March 26,2008, shall be rescheduled at the 
Board's direction. 

This Order shall become effective immediately upon the mailing of the notification of approval by 
the Board. 

c 4 - b  
Patricia ~ . T a v i d s o n  
Hearing Examiner 
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