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EVIDENCE EXAMINED 
 

I. Testimony Heard 
 

Sallie Debolt, Esq.  
 

II. Exhibits Examined 
 

A. State’s Exhibits 1A through 1F:  Procedural exhibits.  
 

B. State’s Exhibit 2:  Copies of documents maintained by the Board concerning the 
application of Gregory David Duncan, M.T., to practice massage therapy in Ohio.  
(Note:  The Hearing Examiner numbered the pages post-hearing.) 

 
* C. State’s Exhibit 3:  Correspondence and reports concerning Mr. Duncan issued by 

Comprehensive Addiction Service Systems.  (Note:  The Hearing Examiner 
numbered the pages post-hearing.)  

 
* D. State’s Exhibit 4:  Copy of a December 22, 2003, letter regarding Mr. Duncan from 

Mark Heintzelman, Ph.D., to the Board.  
 

* E. State’s Exhibit 5:   Copy of a January 29, 2004, letter regarding Mr. Duncan from the 
Board to Marilyn Smith, Ph.D. 

 
* F. State’s Exhibit 6:  Copy of a November 20, 2003, letter to Mr. Duncan from the 

Board. 
 

 G. State’s Exhibit 7:  Certified copies of documents maintained by the Municipal Court 
of Hamilton County, Ohio, and the Municipal Court of Clermont County, Ohio, 
concerning Mr. Duncan.  (Note:  The Hearing Examiner redacted social security 
numbers post-hearing.  Further note:  The Hearing Examiner numbered the pages 
post-hearing.) 

 
* H. State’s Exhibit 8:  Copy of a February 26, 2004, letter regarding Mr. Duncan to 

Dr. Smith from the Board. 
 

* I. State’s Exhibit 9:  Copy of a February 5, 2004, letter regarding Mr. Duncan to the 
Board from Dr. Smith. 

 
 

Note: All exhibits marked with an asterisk [*] have been sealed to protect patient confidentiality.  
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SUMMARY OF THE EVIDENCE 
 

All exhibits and transcripts of testimony, even if not specifically mentioned, were thoroughly 
reviewed and considered by the Hearing Examiner before preparing this Report and 
Recommendation. 
 
1. Gregory David Duncan, M.T., is thirty-three years old.  He attended college for two years.  

After college, Mr. Duncan primarily worked in construction as an electrician until he began 
attending the Cincinnati School of Massage in October 2001.  Mr. Duncan graduated in 
April 2003 and passed the Ohio licensure examination in June 2003.  (State’s 
Exhibit [St. Ex.] 2 at 2, 12; St. Ex. 3 at 3; St. Ex. 4).    

 
2. On February 24, 2003, Mr. Duncan submitted to the Board an application for a certificate 

to practice massage therapy, which is still pending.  In his application, Mr. Duncan 
affirmatively answered the following question:  “Have you ever been convicted or found 
guilty of a violation of any law, regardless of the legal jurisdiction in which the act was 
committed, other than a minor traffic violation?”  (St. Ex. 2 at 1, 6). 

 
 Mr. Duncan has been convicted of Driving Under the Influence [DUI] twice.  The first 

offense occurred on April 20, 1997, in Cincinnati, Ohio.  On April 24, 1997, in Hamilton 
County Municipal Court, Mr. Duncan was sentenced to 180 days in jail, with 177 days 
suspended.  He was also fined $300.  His driver’s license was suspended for six months, 
but he was granted occupational driving privileges after 15 days.  (St. Ex. 7 at 1, 6, 11).  

 
 Mr. Duncan’s second offense occurred on June 25, 1998, in Batavia, Ohio.  On August 11, 

1998, in Clermont County Municipal Court, Mr. Duncan was placed on three years of 
reporting probation.  His driver’s license was suspended for three years, with driving 
privileges for work, AA, counseling, and probation purposes.  Mr. Duncan also served 15 
days in jail and paid a $500 fine.  (St. Ex. 7 at 11, 13).  Greg Hall, Assistant Chief 
Probation Officer of Clermont County, reported the following to the Board: 

 
While on reporting probation, in addition to paying his court costs and 
fines, Mr. Duncan attended Alcoholics Anonymous meetings no less than 
twice per week.  He also successfully completed alcohol treatment at the 
Clermont Recovery Center, having made ‘good’ progress in his treatment.  
Finally, Mr. Duncan maintained full-time gainful employment, reported 
regularly to his probation officer and passed all drug screens while on 
reporting probation. 
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Mr. Duncan did well on his probation and as a result of his compliance, 
the balance of his probation was modified to court monitored status in 
March 1999.  His probation expired completely on August 11, 2001.   

 
 (St. Ex. 7 at 2). 
 
3. Mr. Duncan’s application for licensure was completed on August 7, 2003, when, in 

response to the Board’s request for further information, Mr. Duncan provided a written 
description of the underlying circumstances of his convictions: 

 
On the first DUI I received on April 20, [1997], I was working overtime 
on a Sunday for Denier Electric.  We quit early that day around noon.  
Myself and two other co-workers decided to go to a sports bar close by.  
We had lunch and drank some beers.  I left the bar around 5:00 P.M. 
heading home.  On the way home I was pulled over for crossing the 
midline.  Failed sobriety test and received a DUI.  Received six month 
suspension w/ driving privileges to work. 
 
On the second DUI, I was at O’Charley’s [restaurant] with my brother[,] 
his fiancé[e,] and a friend of hers.  We were celebrating their engagement 
with dinner and drinks.  I chose to drive home, even though I was offered 
a ride, and again was pulled over for crossing mid-line.  Failed sobriety 
test and received a DUI.  Received one year suspension w/ interlock 
driving system. 
 

 (St. Ex. 2 at 23). 
 
4. By letter dated November 20, 2003, the Board notified Mr. Duncan that his DUI 

convictions gave the Board reason to believe that he was in violation of Section 
4731.22(B)(26), Ohio Revised Code, to wit:  “[i]mpairment of ability to practice according 
to acceptable and prevailing standards of care because of habitual or excessive use or abuse 
of drugs, alcohol, or other substances that impair ability to practice.”  Accordingly, the 
Board ordered Mr. Duncan to submit to a three-day evaluation, beginning on December 8, 
2003, at Comprehensive Addiction Service Systems [COMPASS] in Toledo, Ohio.  
COMPASS is a Board-approved treatment provider.  (Hearing Transcript [Tr.] at 10; 
St. Ex. 6). 

 
 On December 8, 2003, Mr. Duncan reported to COMPASS for the evaluation ordered by 

the Board.  Mr. Duncan was assessed for chemical dependency by Christine Ellis, M.D., 
Medical Director of COMPASS, and Marilyn Smith, Ph.D., Clinical Director of 
COMPASS.  (Tr. at 10-11; St. Ex. 3 at 2-7).  In correspondence to the Board, Drs. Ellis and 
Smith advised the following about Mr. Duncan’s chemical abuse history, as reported by 
Mr. Duncan: 
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• Mr. Duncan first tasted alcohol at the age of 18, and later that year had been 
intoxicated for the first time.  He experienced “some blackouts” during high school.   

 
• Mr. Duncan rarely used alcohol at age 21. 
 
• Mr. Duncan’s drinking increased from around age 24 until age 27, because of his 

becoming a construction worker and his social circle.  During this period, 
Mr. Duncan had been intoxicated approximately three times a month on an 
intermittent but recurrent basis.    

 
• Mr. Duncan had been working seven days a week in construction and caring for two 

relatives with cancer at the time of his first DUI in 1997. 
 
• After the first DUI, Mr. Duncan ceased drinking during the six months that his 

license was suspended.  After his license was restored, he resumed drinking, but 
attempted to drink less than he had before his DUI.  He drank casually with his 
girlfriend on holidays and weekends, about once a month. 

 
• After his second DUI in 1998, Mr. Duncan was abstinent from alcohol for sixteen 

months.  His social circle triggered his drinking again. 
 
• Presently, Mr. Duncan drinks much less often than he did before his DUIs, but he still 

drinks to excess “about once a month.”  His most recent use had been “[two] beers 
during [a] football game.” 

 
• Mr. Duncan had been taking Klonopin as prescribed.1  When Dr. Ellis informed him 

of the drug’s addictive nature, Mr. Duncan indicated that he would cease using the 
drug immediately. 

 
(St. Ex. 3 at 2-7). 
 
In her report, Dr. Ellis advised that Mr. Duncan had not told her that he had experienced 
blackouts when he was younger, or that, currently, he continued to drink to excess about 
once a month.  Mr. Duncan had disclosed these facts during further evaluations with 
Dr. Smith.  (St. Ex. 3 at 6).   
 
Both Drs. Ellis and Smith diagnosed Mr. Duncan with alcohol dependence because he had 
continued to use alcohol despite negative legal implications, because he had experienced 
blackouts when he was younger, and because he continued to drink to intoxication.  Both 
Drs. Ellis and Smith recommended that Mr. Duncan attend six months of outpatient 
chemical abuse treatment at a Board-approved treatment facility, and that he cease using 

                                                 
1 Further information about Mr. Duncan’s treatment with Klonopin can be found in State’s Exhibit 4. 
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any mind-altering medications with a potential for addiction.  Both also concluded that 
Mr. Duncan had an above-average prognosis for recovery.  (St. Ex. 3 at 3, 6-7). 
 

5.  Sallie Debolt, Esq., an Enforcement Attorney for the Board, testified that she had worked 
on Mr. Duncan’s case.  She advised that, shortly after Mr. Duncan’s evaluation, she had 
received a phone call from Mr. Duncan’s psychologist, Mark Heintzelman, Ph.D.2  
Dr. Heintzelman followed up his phone call with a letter to Ms. Debolt, in which he 
expressed disagreement with COMPASS’s diagnosis of Mr. Duncan.  (Tr. at 8-9, 11-12).   

 
 In his letter, Dr. Heintzelman stated that Mr. Duncan “had a history of social drinking 

punctuated by several instances of inappropriate use as a way of dealing with the death of 
two pillars of the family and the responsibility of emotionally taking care of his mother” 
and that “Mr. Duncan is not drug/alcohol dependent.”  Dr. Heintzelman advised that he 
believed that the evaluation performed by COMPASS was inadequate.  (St. Ex. 4).  He 
wrote: 

 
It is my opinion that the evaluation process in Toledo was at best 
incomplete.  Feeble attempts were made on their part to return my calls 
despite my having left a message on the personal cell phone of one of the 
main evaluators (Ms. Angie S.).  If indeed treatment is recommended for 
alcohol/drug addiction, I am completely in disagreement with this 
conclusion.  Local evaluations following Mr. Duncan’s DUI convictions 
indicated that further drug/alcohol treatment was not necessary.  
Furthermore, I do not believe that any standardized testing was used in 
Toledo to provide an accurate assessment nor was my input eve[r] 
received.  This, in my professional opinion, is an example of a woefully 
inadequate assessment protocol. 

 
 (St. Ex. 4). 
 
6. By letter addressed to Dr. Smith, dated January 29, 2004, Ms. Debolt requested 

clarification of the chemical abuse evaluation of Mr. Duncan.  Ms. Debolt questioned why 
there was no reference in COMPASS’s reports to “the administration of any testing related 
to psychological or mental status or to reports from or consultation with Mr. Duncan’s 
treating psychologist.”  Ms. Debolt also questioned why COMPASS’s reports had not 
referenced Mr. Duncan’s prior chemical abuse assessments, performed in 1997 and 1998 as 
part of the criminal proceedings against Mr. Duncan.  (St. Ex. 5). 

 
Ms. Debolt further requested documentation of any urine or blood-alcohol screening 
conducted as part of the evaluation.  Lastly, Ms. Debolt advised that COMPASS’s 
evaluation had failed to address the question of whether Mr. Duncan was “impaired in his 

                                                 
2 Further information about Dr. Heintzelman’s treatment of Mr. Duncan can be found in State’s Exhibit 4. 
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ability to practice massage therapy due to habitual or excessive use or drugs, alcohol, or 
other substances that impair ability to practice.”  (St. Ex. 5). 

 
 Ms. Debolt testified that, in response to her letter, COMPASS requested a telephone 

conference to discuss the needs of the Board in an evaluation.  On February 2, 2004, 
Ms. Debolt participated in a telephone conference with another Enforcement Attorney, 
Dr. Smith, and another staff member of COMPASS.  Ms. Debolt advised that the 
COMPASS staff was “a little unclear on what the Board required them to do.”  
(Tr. at 14-15).  

 
 After the telephone conference, Dr. Smith responded to Ms. Debolt in writing by letter 

dated February 5, 2004.  In the letter, Dr. Smith advised that, while no empirical testing 
had been done, Mr. Duncan had been “given a standardized chemical abuse evaluation 
format.”  (St. Ex. 9).  She stated that the diagnosis was based on the following criteria for 
Alcohol Dependence (DSM IV-TR): 

 
a. Tolerance – need markedly increased amounts of the substance (i.e. 
alcohol to achieve intoxication[).] 
 
b. There were unsuccessful attempts to cut down or control his use —
according to Mr. Duncan several unsuccessful attempts were made by him 
to quit using. 
 
c. The substance is taken in larger amounts over a long[er] period of time 
than was intended. Mr. Duncan reported that once he began to drink, he 
could not stop. 

 
 (St. Ex. 9). 
 

Dr. Smith further advised that Dr. Heintzelman had been contacted by COMPASS 
Registered Nurse Angy Schaferly, “who returned the telephone call the last week of 
January3 when she was on vacation.  Consequently, I did not have access to any of his 
information when the report was due.”  Moreover, Dr. Smith stated that Mr. Duncan’s prior 
chemical abuse assessments had been requested by Nurse Schaferly via fax, but that the 
request had never been fulfilled.  Dr. Smith also attached a report demonstrating negative 
drug-testing results for a specimen of Mr. Duncan’s urine collected on December 8, 2003.  
(St. Ex. 9). 

 
 In response to Ms. Debolt’s inquiry about whether Mr. Duncan was impaired pursuant to 

Board rules, Dr. Smith wrote:  “Yes—until Mr. Duncan completes the recommendations 

                                                 
3 It should be noted that Mr. Duncan’s evaluation took place on December 8 – 10, 2003.  (Tr. at 11). 
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for treatment as enumerated in my assessment, he should not be practicing massage 
therapy.”  (St. Ex. 9). 

 
7. Ms. Debolt testified that the February 5, 2004, letter did not end the inquiry, because there 

remained a conflict between COMPASS’s recommendations and Board rules.  Specifically, 
if an individual is deemed impaired, then the Board requires 28 days of inpatient 
treatment4; however, COMPASS had recommended six months of outpatient treatment for 
Mr. Duncan.  Further, Ms. Debolt testified that the February 5, 2004, letter did not 
sufficiently explain why COMPASS’s diagnosis of alcohol dependence should be 
accepted, rather than the contrary determination of Mr. Duncan’s treating psychologist.  
Accordingly, Ms. Debolt requested further clarification of these issues, by letter dated 
February 26, 2004, addressed to Dr. Smith.  (Tr. at 15-16; St. Ex. 8). 

 
 By letter dated March 3, 2004, Drs. Ellis and Smith responded to Ms. Debolt.5  The letter 

failed to specifically respond to the query about the 28-day inpatient treatment requirement.  
(St. Ex. 3 at 3).  The question was addressed as follows: 

 
We also wish to confirm that since Mr. Duncan is an applicant for 
licensure as a Massage Therapist, pursuant to Rule 4731-16-08(A)(9), 
Ohio Administrate Code and has been diagnosed impaired related to 
alcohol dependence by myself Dr. Marilyn Smith, PhD working in the 
field of addiction for 20 plus years and that of Dr. Christine Ellis MD 
certified in Addiction Medicine for 20 years that he should be held 
pursuant to the rules of the State Medical Board of Ohio. 

 
(St. Ex. 3 at 3). 
 
The letter also advises that Drs. Ellis and Smith had reviewed Dr. Heintzelman’s letter to 
Ms. Debolt, and that “[h]is report has no bearing on our evaluation and diagnosis.  We both 
stand firm in our diagnosis of alcohol dependence and support it by our 72 hour 
observation of this patient in our facility, extensive interviews between these two addiction 
doctors, and added input from our specialized staff members in addiction.”  (St. Ex. 3 at 8). 

 
8. Kyle C. Wilcox, the Assistant Attorney General representing the Board at hearing, advised 

that he had spoken to Mr. Duncan on the phone, and that Mr. Duncan had indicated that he 
cannot afford to attend a 28-day treatment program.  (Tr. at 19).  

      
 

 

                                                 
4 Section 4731.22(B)(26)(a), Ohio Revised Code; Rules 4731-16-02(B)(4)(A) and 4731-16-08(A)(13), Ohio 
Administrative Code. 
5 This letter was not received by Board until May 3, 2004, because, due to injuries from a car accident, Dr. Ellis was 
not able to sign the report in March.  (Tr. at 16). 
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FINDINGS OF FACT 
 

1.  On February 24, 2003, Gregory David Duncan, M.T., submitted an application for 
licensure as a massage therapist, which was completed upon receipt of documentation on 
August 7, 2003.  Mr. Duncan’s application is currently pending. 

 
2.  By letter dated November 20, 2003, the Board ordered Mr. Duncan to submit to a three-day 

evaluation, beginning on December 8, 2003, at Comprehensive Addiction Service Systems 
[COMPASS], a Board approved treatment provider, in Toledo, Ohio, in order to determine 
whether he was in violation of Section 4731.22(B)(26), Ohio Revised Code.  The Board’s 
action was based upon Mr. Duncan’s two convictions for Driving Under the Influence.  

 
 Mr. Duncan reported to COMPASS, on December 8, 2003, for the evaluation ordered by 

the Board.  The COMPASS treatment team diagnosed Mr. Duncan as alcohol dependent.   
The COMPASS treatment team further concluded that Mr. Duncan has an impairment of 
ability to practice according to acceptable and prevailing standards of care because of 
habitual and excessive abuse of alcohol.  The COMPASS treatment team recommended 
that Mr. Duncan undergo treatment for his impairment. 

 
 

CONCLUSIONS OF LAW 
 

The acts, conduct, and/or omissions of Gregory David Duncan, M.T., as set forth in Findings of 
Fact 2, individually and/or collectively, constitute “[i]mpairment of ability to practice according 
to acceptable and prevailing standards of care because of habitual or excessive use or abuse of 
drugs, alcohol, or other substances that impair ability to practice,” as that clause is used in 
Section 4731.22(B)(26), Ohio Revised Code. 
 

* * * * * 
 

COMPASS had to be prompted numerous times, and in several respects, in order to produce a 
suitable report about Mr. Duncan’s chemical abuse assessment.  Further, COMPASS failed to 
obtain prior chemical-abuse assessments which apparently may have found that Mr. Duncan was 
not chemically dependent, and completely disregarded the determination of Mr. Duncan’s 
treating psychologist that Mr. Duncan is not alcohol dependant.  However, given that 
COMPASS remained steadfast in its diagnosis of alcohol dependence, and in the 
recommendation that Mr. Duncan complete some form of treatment prior to beginning practice 
as a massage therapist, the evidence is sufficient to find that Mr. Duncan is impaired.  
 
The Proposed Order denies Mr. Duncan a license, and advises him that he should not reapply 
until after he has completed the requisite treatment.  This course was chosen, rather than a 
granting of the license with a period of suspension, because Mr. Duncan is apparently unable to 
afford the treatment program.  The intent of the Proposed Order is to refrain from ordering 
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Mr. Duncan to comply with conditions that he cannot satisfy, which could place him in jeopardy 
of further disciplinary proceedings. 

 
 

PROPOSED ORDER 
 

It is hereby ORDERED that: 
 
A. The application of Gregory David Duncan, M.T, for a certificate to practice massage 

therapy in Ohio is hereby DENIED. 
 
B. Mr. Duncan is hereby notified that reapplication is not encouraged until all of the 

following requirements have been met: 
 

1.  Completion of Inpatient Treatment:  Mr. Duncan shall complete a minimum of 28 
days of inpatient or residential treatment, or a combination thereof, for his chemical 
dependency.  Such inpatient or residential treatment shall be completed without 
interruption.  Further, such inpatient or residential treatment shall be provided in 
accordance with Rule 4731-16-08(A)(13), Ohio Administrative Code, by a treatment 
provider approved under Section 4731.25, Ohio Revised Code.   
 

 In addition, upon discharge from treatment, Mr. Duncan shall enter into, and 
thereafter maintain compliance with, a post-discharge aftercare contract which 
complies with Rule 4731-16-10, Ohio Administrative Code, with a treatment provider 
approved under Section 4731.25, Ohio Revised Code, who has access to 
Mr. Duncan’s treatment records.   

 
2. Demonstration of Ability to Resume Practice:  Mr. Duncan shall demonstrate to 

the satisfaction of the Board that he can practice in compliance with acceptable and 
prevailing standards of care under the provisions of a massage therapy certificate.  
Such demonstration shall include but shall not be limited to the following: 

 
a. Certification from a treatment provider approved under Section 4731.25 of the 

Revised Code that Mr. Duncan has successfully completed any required 
inpatient treatment. 

 
b. Evidence of continuing full compliance with a post-discharge aftercare contract 

with a treatment provider approved under Section 4731.25 of the Revised Code.  
Such evidence shall include, but not be limited to, a copy of the signed aftercare 
contract.  The aftercare contract must comply with rule 4731-16-10 of the 
Administrative Code.  
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