










IN THE COURT OF COMMON PLEAS 
FRANKLIN COUNTY, OHIO 

STATE MEDICAL BOARD OF OHIO, 

Appellant, 

vs. 

LEMUEL E. STEWART, D.P.M., . . 
Appellee. 

CASE NO. 88CV-08-5280 
. 

- ,. . .  . . _ .  . - . _  . .. . - 
- - . . 

MOTION FOR STAY OF 
EXECUTION OF JUDGMENT 

Now comes the Appellee, by and through counsel, and moves 

this Honorable Court for an order staying execution of the 

judgment entered herein on May 15, 1989. A Memorandum in 

Support of this Motion is attached hereto and made a part 

hereof. 

Respectfully submitted, 

ANTHONY J. CELEBREZZE, JR. 
Attorney General 

4 Y.&AL 
RA'C~EL L. BELENKER (BEL34) 
~ss'istant Attorney General 
1680 State Office Tower 
30 East Broad Street 
Columbus, Ohio 43266-0410 
(614) 466-8600 



-., 

~ 

On April 28, 1989, this Honorable Court entered its 

judgment herein. This judgment held that the State Medical 

Board (hereafter Board) did not have reliable, substantial and 

probative evidence to support a finding that Dr. Stewart's 

actions were "blatant and unmitigated violations of law," or a 

failure of good moral character, but did find reliable, 

substantial and probative evidence to support a finding of 

negligent conduct on the part of Dr. Stewart. The State 

Medical Board of Ohio intends to seek appeal of such decision 

to the Tenth District Court of Appeals. 

This Court has reversed the Board's Order but pursuant to 

R.C. 4731.61 the Board must still vote with the approval of at 

least six (6) board members to grant Dr. Stewart's application 

for restoration of 'his pediatric license. Presently, Dr. 

Stewart has no license to practice podiatry in the State of 

Ohio because his license expired and has not been restored. 

The State Medical Board respectfully requests this 

Honorable Court stay its judgment pending appeal in order that 

the Board not be required to vote on Dr. Stewart's application 

at its next meeting. This will prevent needless time and 

expense on the part of the State in the event the Court of 

Appeals reverses this Court's decision and will not unduly 

burden Dr. Stewart since he has not held a license to practice 

. podiatry in the State of Ohio since 1980. 



this Honorable Court issue a stay of its judgment herein, 

pending the outcome of an appeal. 

Respectfully submitted, 

ANTHONY J. CELEBREZZE, JR. 
Attorney General 

&c/d~k&-- 
~ C H E L  L. BELENKER (BEL34) 
Assistant Attorney deneral 
1680 State Office Tower 

- 30 East Broad Street 
Columbus, Ohio 43266-0410 
(614) 466-8600 







IN THE COURT OF COMMON PLEAS 
FRANKLIN COUNTY, OHIO 

1 LEMUEL E. STEWART, D.P.M. 
1611 Harvard Avenue 

1 Cleveland, Ohio 44128 
I 

Appellant 

-vs - 

STATE OF OHIO 
;The State Medical Board of Ohio 
' 65 South Front Street 
I Suite 510 
8 Columbus, Ohio 43266 
I 

Appellee 

Now comes Appellant, Dr. 

) CASENO.: 
1 
) JUDGE : 
1 

) NOTICE OF APPEAL 
1 

Lemuel E. Stewart, D.P.M., by and through 

I counsel, and hereby appeals to the Court of Common Pleas, Franklin County, 
, 

' 1  Ohio from the decision of the State Medical Board of Ohio dated July 15, 1988. 
j 
: Appellee denied Appellant's application for restoration of his certificate to 
i I 
1 practice podiatric medicine or surgery in Ohio and further prohibited 
I 

' 1  Appellant from making said application in the future. 
I 

1. Appellant, Dr. Lemuel E. Stewart ("Dr. Stewart"), is a resident 
I 

i I 
' of Cleveland, Cuyahoga County, Ohio and an applicant for restoration of his 

1 

I 

I certificate to practice podiatric medicine under the provisions of Section 
1 I 
/ 1 

! ~ 4731, Revised Code of Ohio, hereinafter referred to as the Statute. 
: ~ I 

2. Appellee, State of Ohio, State Medical Board of Ohio ("Medical 
' ~ 
Board"), is the adjudicatory agency charged with the dutyof determining the 

i 
i 1 
; restoration of said certificate under the Statute. 

3. Jurisdiction in this matter is founded upon Section 119.12, 

Revised Code of Ohio. 



I 
I ~ -2- 

~ 4. On May 26, 1988, Appellee's leasing examiner, Wanita J. Sage, 

1 conducted a hearing concerning Dr. Stewart's application for restoration of 
I I 

I I 1 1  said certificate. Appellee had alleged that Dr. Stewart had not renewed said 
I I i 

' I  certificate and continued to practice during a time period (January 1, 1980 

I until April 7, 1988) when his certificate was suspended by operation of law. 

I 5. Despite certain mitigating factors and Dr. Stewart's exemplary 

service to both the podiatry and Black communities, Appellee's hearing 

examiner proposed that Dr. Stewart's application for restoration be denied and 

that he further be prohibited from applying for licensure in the future 

(revocation). The Appellee Medical Board adopted their hearing examiner's 

proposal on July 15, 1988, (See Exhibit "A"), despite objections made by the 

Appellant. (See Exhibit "B") . 

I 6. Appellant has exhausted all administrative remedies available to 
I I 

1 him. 
I 
I 7. Said determinations by the Appellee were clearly erroneous, 
I 

l i  inappropriate and unduly harsh. 

I 8. Certain mitigating factors which were not given full credence by 
: i 
i the appellees are as follows: 

(a) Appellee State Medical Board in 1979 had a 
customary practice of mailing renewal notices and 
reminders when registration fees are not received. 
Appellee then converted to a computer system. Dr. 
Stewart never received a renewal notice in 1979 for 
the registration period beginning January 1, 1980. 
There was no intent by Dr. Stewart not to pay the 
registrat ion fee, he just pzai'n. and simply overlooked 
it. 

(b) After 1980 and until 1987, Dr. Stewart 
experienced a very difficult period in his life. He 



had to overcome a bout with alcoholism, an illness 
which strikes all walks of life. He was able to 

I overcome this illness in 1981. 
' I 
' I 
I 

(c) Unfortunately, Dr. Stewart was caught up in the 
I podiatry malpractice crisis which came about because 
I 

of the Family Foot Care Center indictments. Although 
Dr. Stewart never worked for this center, the scandal 
brought about a myriad of podiatric malpractice cases 
in Northern Ohio. During the time period referenced 
in Paragraph four (4), Dr. Stewart did fail to pay 
said registration fee. However, this failure was not 
done with any indifference toward the medical 

I profession, rather because of inadvertance. 
I 

(d) During the time period referenced in Paragraph 
four (4), Dr. Stewart even fulfilled his Medical 
Education Credits. In fact, Dr. Stewart had earned 
substantially more credits than required by the 
Appellee. (See Exhibit "C"). 

(E) Dr. Stewart did not intend to break any law. 
After the Appellee had notified him on October 20, 
1987 that his certificate had expired, he arranged for 
other practioners to be in his office to see patients 
and perform surgeries. Appellee has also alleged that 
Dr. Stewart wrote prescriptions during this time 
period. However, Dr. Stewart had always felt that 
having these other podiatrists in his office would 
satisfy the Appellee regarding any continuing 
violations. 

(f) The Appellee's hearing examiner inappropriately 
lead the Medical Board to believe that Dr. Stewart 
"flouted" the law. This is simply not the case. Dr. 
Stewart at no time believed he was in violation of the 
law or in violation of any regulation established by 
the Medical Board. 

9. Appellee's revocation of Dr. Stewart's certificate will result : 1 
' 1  in the loss of a very important service to his community. Dr. Stewart is one 

I 
of the very few Black podiatrists in the community. His patients have come to j 

j rely on the dedicated care and treatment he has provided in the Harvard area I 
I 

1 
i 

! 
I 

I 

! 

I 

of Cleveland since 1965. Full credence was not given to this fact despite I 

I 
1 

! 



I I 

1 numerous endorsements of Dr. Stewart's abilities by members of the Cleveland I 

I ~ Medical Community. (See Exhibit "D") . 
I 

Appellee Medical Board has applied an inappropriate, unduly harsh 
I 
I 
j and grossly unfair punishment to Dr. Stewart. Dr. Stewart has provided 
I 
I competent, dedicated care to his patients throughout his career. He is a well 

1 1  respected man in the community. Podiatry has been Dr. Stewart's life. At age 
I 

I 
51, permanent suspension of Dr. Stewart's license by the Appellee would be 

I 
I devastating to the appellant, his family and the community he serves. 
I 

8 Permanent revocation is too harsh a punishment under the circumstances. 

i WHEREFORE, Appellant Dr. Stewart prays the court for judgment: 

! 1 1. Reviewing Appellee's final determination in the matter set forth 
I 

I above* 
2 .  On such review setting aside and reversing the decision. 

I ,  

I I 3. Determining that Appellant Dr. Stewart's application for 
i 
restoration of his certificate to practice podiatric medicine and surgery in ' 

. i 

' 1  Ohio be approved. 
i 1 4. Remanding this motion to Appellee with instructions to take such 
! I  
I further action as may be required by law on the basis of this court's 

I I determination ; and i I 
I I 

I / 5. Granting Appellant Dr. Stewart such further relief as the court 
I I 
i deems just and proper. 
1 I 

Respectfully submitted, 

MILLER, STILLMAN & BARTEL 

WILLARD E. BARTEL I 
1610 Euclid Avenue 
Cleveland, Ohio 44115 

Attorneys for Appellant 



WILLARD E.  BARTEL 

; I  I 
I ' 1  CERTIFICATE OF SERVICE 

~ 

Attorney f o r  Appellant 

1 

1 
A copy of  t h e  foregoing Notice of Appeal has  been forwarded t o  I 

I 

Appellee,  S t a t e  of Ohio, The S t a t e  Medical Board of  Ohio, 65 South Front S t r e e t  I 
'I I 

S u i t e  510, Columbus, Ohio, by OVERNIGHI' MAIL ,  t h i s  day of J u l y ,  1988. ; 
; I  
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