


































































IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO 

STEPHEN R. PORTER, M.D., 1 
] CASE NO. 05CVF-04-4765 

Appellant, 
VS. 

I 
J JUDGE PFEIFFER 
I 

STATE MEDICAL BOARD OF OHIO 1 
I 

Appellee 

DECISION AND JUDGMENT ENTRY 
DISMISSING AND REMANDING TO THE STATE MEDICAL BOARD 

AND 
NOTICE TO CLERK 

a- 
Rendered this day of November, 2005 . - . .  

C, c=l --. 
I- W' : 

PFEIFFER, J. z 0 . ... " ,  -rz .,f."'T, 
.- " . .- , /  

This case is before the Court on an appeal pursuant to R.C. 1 19.12. ~ h m e l e v a  ;;. 7 - 7  
.:....' -:.> !-J 2" .. -' 

facts and procedural history are as follows. 00 .. 
'- 0 c * >.9 

50 -G 
On October 14, 2004, the State Medical Board (the "Board") issued a S$nm@ 

Suspension and Notice of Opportunity for Hearing (the "First Notice") to Appellant 

Stephen R. Porter, M.D. Certified mail senice of the First Notice was not completed 

upon Appellant. Nevertheless, on November 12, 2004, Appellant's counsel submitted a 

request for a hearing. 

Because of the failure of service, the Board, on November 15, 2004, issued 

another Summary Suspension and Notice of Opportunity for Hearing (the "Second 

Notice") to Appellant. Certified mail service of the Second Notice was completed upon 

Appellant. No request for hearing was submitted following the Second Notice. 

The Board proceeded without a hearing, and a Hearing Examiner prepared 

proposed findings. On April 13, 2005, the Board adopted the proposed findings and 



issued an order permanently revoking Appellant's license to practice medicine. On April 

28,2005, Appellant filed this appeal of the Board's Order. 

Appellant argues that the Board's failure to hold a hearing deprived him of due 

process. The Board argues that because service of the First Notice was not completed 

upon Appellant, that notice, and Appellant's November 12, 2004 hearing request were 

ineffective. The Board contends that to properly request a hearing, Appellant had to 

make another request following service of the Second Notice, 

The requirements for service of the agency's order are set forth in R.C. 119.07, 

which states as follows: 

. . . When a statute specifically permits the suspension of a license 
without a prior hearing, notice of the agency's order shall be sent to the 
party by registered mail, return receipt requested, not later than the 
business day next succeeding such order. The notice shall state the reasons 
for the agency's action, cite the law or rule directly involved, and state that 
the party will be afforded a hearing if he requests it within thirty days of 
the time of mailing the notice. A copy of the notice shall be mailed to 
attorneys or other representatives of record representing the party. 

... 
When any notice sent by registered mail, as required by sections 

119.01 to 119.13 of the Revised Code, is returned because of failure of 
delivery, the agency either shall make personal delivery of the notice by 
an employee of the agency or shall cause the notice to be published once a 
week for three consecutive weeks in a newspaper of general circulation in 
the county where the last known place of residence or business of the 
party is located. When notice is given by publication, a copy of the 
newspaper, with the first publication of the notice marked, shall be mailed 
to the party at the last known address and the notice shall be deemed 
received as of the date of the last publication. 

The failure of an agency to give the notices for any hearing 
required by sections 119.01 to 119.13 of the Revised Code in the 
manner provided in this section shall invalidate any order entered 
pursuant to the hearing. [emphasis added] 



Under R.C. 119.07, the Board was required to serve the First Notice on Appellant 

by certified mail. The certified mail was returned unclaimed. Following the failure of 

service of the First Notice, the Board issued the Second Notice and served it upon 

Appellant by certified mail. 

R.C. 11 9.07 addresses the procedure to be followed upon failure of delivery of the 

First Notice. R.C. 119.07 provides that "When any notice sent by registered mail . . . is 

returned because of failure of delivery, the agency either shall make personal delivery 

of the notice by an employee of the agency or shall cause the notice to be published 

. . . ." (emphiisis added). The Second Notice was not personally delivered or published. 

Accordingly, the Second Notice was ineffective, and Appellant did not lose his right to a 

hearing by failing to make a separate hearing request within thirty days of the Second 

Notice. 

The Court's power to reverse or vacate a decision of the Board under R.C. 

1 19.12 includes the power to remand the case to the administrative level for further 

proceedings. Chapman v. Ohio State Dental Board (1 986), 33 Ohio App.3d 324. 

For the foregoing reasons, this case is dismissed and this matter is remanded to 

the Board for further proceedings. This is a final, appealable Order. Costs to Appellee. 

Pursuant to Civil Rule 58, the Clerk of Court shall serve upon all parties notice of this 

judgment and its date of entry. 

IT IS SO ORDERED. 

Copies to: 
Eric J. Plinke, Counsel for Appellant 
Kyle C. Wilcox, Counsel for Appellee 



IN THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, OHIO 
CIVIL DIVISION 

Stephen R. Porter, M.D., 

Appellant, Case No. 05CVF04-4765 

-v- : JUDGE PFEIFFER 

State Medical Board of Ohio, 

Appellee. 

ENTRY GRANTING APPELLANT'S MOTION TO STRIKE SURREPLY BRIEF FILED 
SEPTEMBER 20.2005 

This matter is before the Court on Appellant's unopposed Motion to Strike 

Surreply Brief field September 20, 2005. Upon review, the Motion is well-taken and is 

GRANTED. Appellee's Surreply Brief is ORDERED STRICKEN from the record. 

Copies to: 

Eric J. Plinke 
Counsel for Appellant 

Kyle C. Wilcox 
Counsel for Appellee 

NOV 3 0 7005 
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