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B. Presented by the Respondent 
 

1. Bruce D. Janiak, M.D. 
2. Paul Evan Kelner, M.D. 

 
II. Exhibits Examined 
 

A. Presented by the State 
 

 1. State’s Exhibits 1A through 1AA:  Procedural exhibits.  (Note that State’s 
Exhibit 1S contains patient-identifying information and has been sealed from 
public disclosure.  Further note that a confidential Patient Key was removed from 
State’s Exhibit 1A by the Hearing Examiner post hearing.) 

 
* 2. State’s Exhibit 2:  Certified copies of medical records concerning Patient 1 

maintained by Marion General Hospital in Marion, Ohio.   
 
* 3. State’s Exhibit 3:  Patient Key. 
 
* 4. State’s Exhibit 4:  May 10, 2005, report of Kristopher R. Brickman, M.D. 

 
 5. State’s Exhibit 5:  Certified copies of documents maintained by the Board 

concerning prior Board actions against Dr. Kelner. 
 

 6. State’s Exhibit 6:  Dr. Brickman’s curriculum vitae. 
 
 7. State’s Exhibit 7:  Not presented. 
 
 8. State’s Exhibit 8:  Disposable speculum.  (Note that this exhibit will be made 

available for Board member review at the Board’s offices.) 
 

B. Presented by the Respondent 
 
1. Respondent’s Exhibits A through C:  Not presented. 
 
2. Respondent’s Exhibits D and E:  Copies of letters of support written on behalf of 

Dr. Kelner. 
 
3. Respondent’s Exhibit F:  Copy of Dr. Kelner’s report. 
 

 4. Respondent’s Exhibit G:  Curriculum vitae of Bruce David Janiak, M.D. 
 
5. Respondent’s Exhibit H:  Copy of April 22, 2006, report of Dr. Janiak. 
 

* Note:  Exhibits marked with an asterisk (*) have been sealed to protect patient confidentiality. 
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PROFFERED MATERIAL 
 
The following documents are not a part of the hearing record nor were they considered, but were 
sealed and held as proffered material: 
 
 Board Exhibits A and B:  Portions of the Hearing Transcript containing the discussions that 

were stricken from the record at hearing.   
 

 
SUMMARY OF THE EVIDENCE 

 
All exhibits and transcripts of testimony, even if not specifically mentioned, were thoroughly reviewed 
and considered by the Hearing Examiner prior to preparing this Report and Recommendation. 
 
Background Information 
 
Paul Evan Kelner, M.D. 
 
1. Paul Evan Kelner, M.D., obtained his medical degree in 1989 from the Ohio State 

University College of Medicine.  From 1989 through 1992, Dr. Kelner participated in a 
family practice residency at Mount Carmel Medical Center in Columbus, Ohio.  Following 
residency, Dr. Kelner opened a private family practice in Bucyrus, Ohio, where he remained 
until 1996.  From 1996 until 1999 or 2000, he practiced in an emergency room in Marion, 
Ohio.  Beginning in 2000, Dr. Kelner worked for one year as the Director of Freedom Hall, 
a drug and alcohol recovery center in Crestline, Ohio.  Finally, beginning in late 2000 or 
early 2001, Dr. Kelner returned to Marion to work in the emergency department at Marion 
General Hospital.  (State’s Exhibit [St. Ex.] 5 at 16; Hearing Transcript [Tr.] at 25-27) 

 
 Dr. Kelner testified that he had practiced emergency medicine from 1996 through 2002, 

except for the one-year period during which he worked at Freedom Hall.  Dr. Kelner further 
testified that, in 2003, his license was suspended by the Board for a minimum of five years, 
and remains under suspension.  (Tr. at 30)  (Dr. Kelner’s prior disciplinary history with the 
Board is addressed in more detail below.)   

 
2. Dr. Kelner testified that he had obtained training in emergency medicine during his family 

practice residency.  (Tr. at 252-253) 
 
3. Dr. Kelner testified that he was board certified in family medicine.  (Tr. at 253) 
 
4. Dr. Kelner testified that he is currently an Associate Professor at the MedCentral College of 

Nursing in Mansfield, Ohio, and that he teaches pathology, pharmacology, and diagnosis 
and assessment.  Dr. Kelner further testified that he is also the Director of the Science 
Department.  (Tr. at 273-274) 
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Kristopher R. Brickman, M.D. 
 
5. Kristopher R. Brickman, M.D., testified as an expert on behalf of the State.  Dr. Brickman 

obtained his medical degree in 1983 from Wright State University Medical School in 
Dayton, Ohio.  From 1983 through 1985, Dr. Brickman participated in a surgical internship 
and residency at Miami Valley Hospital in Dayton, Ohio; and, from 1985 through 1987, 
participated in an emergency medicine residency at St. Vincent Medical Center/The Toledo 
Hospital in Toledo, Ohio.  (St. Ex. 6; Tr. at 93-94) 

 
 Dr. Brickman testified that he has been licensed to practice medicine in Ohio since 1983.  

Dr. Brickman was certified by the American College of Emergency Physicians in 1989.  
(St. Ex. 6; Tr. at 96-97) 

 
 Dr. Brickman testified that, following his residency, he continued to work at St. Vincent’s 

Medical Center for approximately 8 months.  He then established a corporation and 
developed his own group, Northwest Ohio Emergency Services, which staffs emergency 
departments in northwest Ohio.  Dr. Brickman testified that his corporation currently 
employs approximately 40 physicians.  In addition, from 1987 through the present, 
Dr. Brickman has been an Assistant Professor at the University of Toledo, Medical 
University of Ohio College of Medicine in Toledo, Ohio, and also serves as the Medical 
Director of the Emergency Department at that institution.  (St. Ex. 6; Tr. at 94-95) 

 
Bruce D. Janiak, M.D. 
 
6. Bruce D. Janiak, M.D., testified as an expert on behalf of Dr. Kelner.  Dr. Janiak obtained 

his medical degree in 1969 from the University of Cincinnati College of Medicine in 
Cincinnati, Ohio.  From 1969 through 1972, Dr. Janiak participated in an internship and 
residency in emergency medicine at Cincinnati General Hospital in Cincinnati, Ohio.  
Dr. Janiak then entered service in the United States Navy and, from 1972 through 1974, 
served as the director of emergency medical services at Pensacola Naval Hospital in 
Pensacola, Florida.  From 1974 through 2002, in addition to other positions, Dr. Janiak 
worked as the Director of the Department of Emergency Medicine at The Toledo Hospital 
in Toledo, Ohio.  Beginning in 2002, Dr. Janiak worked as a consultant for Medical 
Resource Management, and beginning in 2003, he became the Director of Outreach for the 
Department of Emergency Medicine at the Medical College of Georgia.  Currently, 
Dr. Janiak works full-time as Professor and Vice Chairman of the Department of 
Emergency Medicine at the Medical College of Georgia in Augusta, Georgia.  
(Resp. Ex. G; Tr. at 165-172) 

 
 Dr. Janiak was certified by the American Board of Emergency Medicine in 1980, and 

recertified in 1990 and 2000.  In 2001, Dr. Janiak was certified in Pediatric Emergency 
Medicine by the American Board of Emergency Medicine.  (Resp. Ex. G) 
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Prior Board Actions 
 
7. On March 12, 1991, Dr. Kelner entered into a Consent Agreement with the Board 

[March 1991 Consent Agreement] in lieu of formal proceedings based upon his violation of 
Section 4731.22(B)(26), Ohio Revised Code.  In the March 1991 Consent Agreement, 
Dr. Kelner admitted, among other things, that, on or about April 6, 1989, he had been 
admitted to Shepherd Hill Hospital, a Board-approved treatment provider in Newark, Ohio, 
for treatment of opioid dependency.  Further, Dr. Kelner agreed to certain probationary 
terms, conditions, and limitations upon his certificate for a period of not less than two 
years.  (St. Ex. 5 at 66-69) 

 
8. On June 12, 1996, Dr. Kelner entered into a Consent Agreement with the Board [June 1996 

Consent Agreement] in lieu of formal proceedings based upon his violation of Section 
4731.22(B)(26), Ohio Revised Code.  In the June 1996 Consent Agreement, Dr. Kelner 
admitted, among other things, that he had been released from the probationary terms of his 
March 1991 Consent Agreement in March 1993; that he had self-reported a relapse to 
Board staff on April 23, 1996; and, by letter submitted to the Board on April 24, 1996, 
reported that he had resumed using oral opiates for a period of three months prior to 
notifying the Board that he had relapsed.  The June 1996 Consent Agreement suspended 
Dr. Kelner’s certificate to practice medicine and surgery for an indefinite period of time, 
and set forth requirements for reinstatement of his certificate.  (St. Ex. 5 at 61-65) 

 
 Subsequently, on August 14, 1996, Dr. Kelner entered into a Consent Agreement with the 

Board [August 1996 Consent Agreement] under which his certificate was reinstated.  In the 
August 1996 Consent Agreement, Dr. Kelner admitted, among other things, that he had 
entered into the above-described June 1996 Consent Agreement and that, from April 30, 
1996, through May 31, 1996, he had received treatment at Shepherd Hill Hospital and the 
Central Ohio Recovery Residence, a Board-approved treatment facility.  Under the terms of 
the August 1996 Consent Agreement, the Board reinstated Dr. Kelner’s certificate to 
practice medicine and surgery in Ohio subject to certain probationary terms, conditions, 
and limitations for a period of not less than five years.  (St. Ex. 5 at 52-60) 

 
 In August 2001, Dr. Kelner successfully completed the five-year period of probation 

established in the August 1996 Consent Agreement.  (St. Ex. 5 at 45) 
 
9.  On March 14, 2002, Dr. Kelner entered into a Step I Consent Agreement with the Board 

[March 2002 Step I Consent Agreement] in lieu of formal proceedings based upon violations 
of Sections 4731.22(B)(10), (20), and (26), Ohio Revised Code.  In the March 2002 Step I 
Consent Agreement, Dr. Kelner admitted, among other things, that after entering into the 
above-described August 1996 Consent Agreement, and successfully completing a five-year 
period of supervised probation with the Board in August 2001, he had maintained sobriety 
until he relapsed on hydrocodone in November 2001.  Dr. Kelner self-reported this second 
relapse to the Board on February 26, 2002.  Finally, Dr. Kelner admitted that on February 27, 
2002, he had entered inpatient treatment for chemical dependence at The Cleveland Clinic, a 
Board-approved treatment provider.  (St. Ex. 5 at 44-51) 
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 The March 2002 Step I Consent Agreement permanently revoked Dr. Kelner’s certificate to 

practice medicine and surgery in Ohio, stayed such revocation, suspended his certificate for 
a minimum of eighteen months, and established conditions for reinstatement.  The 
agreement also set forth interim monitoring conditions to be effective during Dr. Kelner’s 
suspension period, including a requirement that he abstain completely from the personal 
use or possession of drugs, except those prescribed, dispensed, or administered to him by 
another so authorized by law who has full knowledge of Dr. Kelner’s history of chemical 
dependency.  (St. Ex. 5 at 46) 

 
10. On October 8, 2003, the Board issued an Entry of Order in which it found that urine 

specimens submitted by Dr. Kelner on February 22, and March 18 and 29, 2003, had each 
tested positive for the presence of propoxyphene, and had been GC/MS confirmed for the 
presence of norpropoxyphene, contrary to the terms of Dr. Kelner’s March 2002 Step I 
Consent Agreement.  Further, the Board concluded that such conduct had violated Sections 
4731.22(B)(15) and (26), Ohio Revised Code.  The Board permanently revoked 
Dr. Kelner’s certificate to practice medicine and surgery in Ohio, stayed such revocation, 
and suspended his certificate for a minimum of five years beginning April 2, 2003, the date 
that Dr. Kelner had self-reported his relapse to the Board.  Further, the Board established 
interim monitoring conditions, conditions for reinstatement, and subsequent probationary 
terms, conditions, and limitations for a period of not less than ten years.  (St. Ex. 5 at 5-39) 

 
Layout of Emergency Department at Marion General Hospital 
 
11. The events relevant to the present matter occurred in the emergency department at Marion 

General Hospital.  Dr. Kelner testified that the emergency department at Marion General 
Hospital had been arranged in an “island setup” wherein the nurses’ and physicians’ station 
had been in the center of the space, with sixteen examination rooms and three trauma 
rooms surrounding the space.  The examination rooms1 were separated from the common 
area by doors.  (Tr. at 36-37) 

 
12. Dr. Kelner described the procedural typically followed when a patient presented to the 

emergency department at Marion General Hospital.  The patient would first enter triage and 
be examined by the triage nurse.  The triage nurse then determined how serious the 
patient’s condition was and whether the patient needed to be seen immediately.  Next, after 
the patient was brought back from the waiting area to the emergency room, the emergency 
room nurse would receive a report from the triage nurse, and the chart would be given to 
the physician or “be put in the rack.”  (Tr. at 41) 

 
Patient 1 – Medical Records and Testimony Concerning Background 
 
13. Patient 1 is a female who was born in 1979.  Among other things, her medical history 

includes a liver transplant in January 1986 when she was six years old, and bowel surgery.  

                                                 
1 Rooms with walls and doors rather than curtained-off areas.  (Tr. at 37) 
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It was noted in the medical record that Patient 1’s liver enzymes were normal and that she 
did not require immunosuppressant medication.  She was 4' 7½" tall, and weighed 104 
pounds on January 25, 2002.  (St. Ex. 2 at 3, 31-33, 39, 43, 131) 

 
14. Dr. Kelner testified that, on January 25, 2002, he had been working in the emergency 

department at Marion General Hospital.  At 10:35 that morning, Patient 1 presented to the 
emergency department.  Dr. Kelner was the only physician on duty at that time,2 and he 
examined her shortly after she presented.  (Tr. at 35-36) 

 
15. On an intake form completed on January 22, 2002, the triage nurse recorded that Patient 1 

was pregnant, with an estimated date of conception of May 13, 2001.3  Further, Patient 1’s 
temperature was 96.6, pulse 95, respiration rate 10, and blood pressure 114/70.  The fetal 
heart rate was noted to be 148.  The form stated that Patient 1 had presented complaining of 
difficulty having a bowel movement for the previous week, and of lower abdominal and 
lower back pain.  (St. Ex. 2 at 7; Tr. at 42)   

 
 The emergency room nurse’s note states: 
 

 As above.  Denies vomiting/nausea.  Lower abd. pain / lower back pain started 
this AM.  Denies vag. drainage.  Skin warm, dry, pink.  Abd. firm [with] 
bowel sounds present.  Denies vaginal drainage/discharge.   

 
 (St. Ex. 2 at 7; Tr. at 42) 
 
 Information in the space labeled for the physician’s note states, among other things:  “[No] 

‘Real’ BM x 1 wk. - Yesterday.  Knifelike pain in Lower abd & low back.  (-)4 N[ausea], 
(-) V[omiting].”  Further, on the next line, the note states, “6½ mos. preg; (-) Vag d/c, 
(-) bleeding.”  (St. Ex. 2 at 7)   

 
 Finally, in the space labeled for the physician’s orders, Dr. Kelner noted his orders that 

Patient 1 be placed on an IV, that she be administered Demerol 50 mg and Phenergan 12.5 
mg, and that she be given a soapsuds enema.  (St. Ex. 2 at 7) 

 
16. The January 25, 2002, emergency department nurse’s notes concerning Patient 1 provide 

the following information:5 
 

• 11:53—Phenergan and Demerol were given via IV, and Patient 1’s abdominal pain 
was noted to be “10/10.”   

 
• 12:00—”Drowsy.  Side rails ↑ x2.  Call light within reach.”   
 

                                                 
2 Another physician, Dr. Osborn, came in later during Dr. Kelner’s shift.  (Tr. at 64-65) 
3 The note actually gave a date of “5/13/02,” which was clearly an error.  (St. Ex. 2 at 7) 
4 This symbol means “negative for.” 
5 Notes appearing on separate pages of the medical record are arranged in chronological order. 
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• 12:15—”States pain easing 5/10.”   
 
• 12:25—”Soapsuds enema given at 12:25.  Pt held until 12:40.”   
 
• 12:52—The note states:  

 
 Heard cries of “help” & entered Rm 7 to find infant lying on cloth pad 

on floor.  Mother lying (R) side on bed [with] umbilical cord protruding.  
Umbilical cord torn between mother & infant.  I immediately began 
drying/warming/stimulating/suctioning infant.  Spontaneous respiration 
noted when infant touched.  Dr. Kelner @ bedside [with] infant & 
moved to Rm 15.  OB staff & neonatologist paged. 

 
• 12:55—”Umbilical chord protruding [with] no active bleeding @ present.  

Dr. Osborn in to care for pt.  Placenta delivered.  Dr. Osborn assisted by L&D 
nurse.”   

 
• 13:00—”This nurse arrived from L&D [following] delivery of infant - pre-term 

(margin cuts off a portion of text) when this nurse arrived - ER doctor was attempting 
to deliver placenta - cord had already torn off - fundus was firm/midline @ u.”     

 
• 13:05—Among other things, the placenta was delivered and Pitocin was added to the 

IV bag.  Moreover, the note states that Patient 1 was crying and that emotional 
support was given.   

 
• 13:10—Patient 1 was transferred to the Labor and Delivery Department.   
 

 (St. Ex. 2 at 11-15) 
 
17. A report dictated by Dr. Kelner on January 25, 2002, at 15:40, states, under the section 

entitled History of Present Illness, that Patient 1 “apparently was a G2 P1 with a 
spontaneous first trimester AB last year.  (The patient did not relate this to us.  This was 
found out later when the patient was up in L&D.”6  Dr. Kelner further stated that Patient 1 
had presented stating that she had not had a bowel movement for the previous week, and 
that she felt as though she was “extremely constipated.”  Moreover, Dr. Kelner stated:   

 
 She has no anterior abdominal or lower abdominal pain.  She has no vaginal 

bleeding, no vaginal discharge, no dysuria or urgency or frequency.  She 

                                                 
6 Dr. Kelner explained the meaning of the terms, “G2 P1”:  “[G]ravida II and para I; para means she currently has a 
baby in her uterus, gravida means she’s been pregnant twice.”  (Tr. at 74) 
 

Dr. Janiak testified that if the medical record states that Patient 1 was “G2 P1,” it means that patient one had been 
gravida 2,  which means that she had been pregnant twice; and para 1, which means that Patient 1 had one child.  Dr. 
Janiak further testified that if Dr. Kelner had testified that P1 meant that Patient 1 was currently pregnant, that had 
been incorrect.  (Tr. at 221-222) 
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complains of constipation.  She states that she has been constipated before and 
states that this feels exactly like that.  She has had nausea without vomiting.  
Her p.o. intake has been less than usual.   

 
 (St. Ex. 2 at 33) 
 
 Under the section entitled Physical Exam, Dr. Kelner stated: 
 

 The patient is afebrile.  Vital signs are stable.  Generally a well-developed, 
well nourished 22 year-old-white female in moderate distress.  HEENT: 
normocephalic, atraumatic.  Extra ocular muscles are intact.  Pupils equal 
round and reactive to light bilaterally.  Throat is clear.  Neck is supple.  Chest 
is clear to auscultation.  Cardiovascular: regular rate and rhythm, no murmurs, 
rubs or gallops.  Abdominal exam reveals tenderness over the lower quadrants 
and the periumbilical area with a tight abdomen but no peritoneal signs.  No 
colicky type tightness of the abdominal musculature.  Pelvic exam was 
deferred initially.  The impression initially was constipation. 

 
 (St. Ex. 2 at 33) 
 
 Under the section entitled ED Course, Dr. Kelner stated: 
 

 An IV was started.  She was given Demerol 50 mg and Phenergan 12.5 mg.  A 
soapsuds enema was ordered.  I did not feel that the patient was in labor due 
to the fact that she had not had a bowel movement for a week, that she has 
been constipated before and stated that this feels “exactly like that.”  She has 
been nauseous secondary I [sic] to the constipation.  The enema was in 
progress and apparently when the patient was on the way to the commode she 
delivered a 24 week infant.  I am not sure of the events in the room as I was 
not there.  There was an aide in the room.  I am not sure again of the events 
that occurred while the patient was in the room.  The baby was brought up to 
the bed and suctioned rapidly.  The baby was making some respiratory effort 
and did have pink color.  The baby was brought to the front room and the 
neonatologist came down and intubated the child.  The child was brought up 
to the Neonatal Intensive Care Unit where the baby apparently is doing 
relatively well.  Mom was sent up to L&D where she was evaluated by 
Dr. Solie. 

 
 (St. Ex. 2 at 33) 
 
 Finally, in a separate “Addendum Note” dictated on January 25, 2002, at 16:44, Dr. Kelner 

stated: 
 

 As mentioned in my official dictation the patient came in with a chief 
complaint of constipation.  She had no vaginal bleeding, no vaginal discharge.  
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She did not report any events consistent with the rupture of her membranes.  
She states that she had had the abdominal pain on and off for about a few 
days.  She states that she had had only two small bowel movements over the 
last week which partially relieved her discomfort.  She stated that she had 
been constipated previously with this pregnancy and also when she was not 
pregnant and that this abdominal pain felt “exactly like that.”  In summary I 
had minimal suspicion that this patient was in active labor.  The patient had an 
IV inserted.  She was given Demerol 50 mg and Phenergan 25 mg IV.  A 
soapsuds enema was performed and the emergency department technician was 
assisting the patient in going to the commode.  Apparently the patient 
delivered this 24 week infant while walking to the commode.  I was not in the 
room therefore I am not aware of how the child ended up on the floor of the 
room but when I came in the room the child was indeed on the floor.  The 
child was immediately brought up on the bed and resuscitated as described.  
The child was displaying respiratory effort.  The child did have pink skin 
considering.  When I picked the child up on the bed the umbilical cord was 
already severed about three centimeters distal to the umbilicus.  At that point I 
accompanied the child to a front room where the neonatologist and 
Dr. Osborn stayed with patient.  The placenta was delivered.  The patient was 
taken up to L&D where further care was administered by the L&D staff and 
Dr. Solie.  She was also given IV Pitocin down in the emergency department.  
These are the events as I recall them on this day. 

 
 (St. Ex. 2 at 37) 
 
 Dr. Kelner testified that he had written the addendum note after he had finished with the 

shift, was able to settle down, and “able to relate the information in less of a hurry * * *.”  
(Tr. at 74) 

 
18. A report dictated on March 6, 2002, by Carol Solie, M.D., Patient 1’s OB/GYN, stated, in 

part: 
 

 The patient is a 19-year-old [sic], G2, P0-0-1-0 at 24 weeks gestation who 
delivered in the emergency department.  Her placenta was also delivered by 
the emergency department physician.  I was notified about the delivery after it 
occurred.  * * *  Apparently, the patient had been constipated and had not had 
a bowel movement for two days.  She presented to the emergency room 
describing abdominal pain and sensation of bearing down and feeling like she 
needed to have a bowel movement and having crampy pain.  She was not felt 
to be in labor and was given analgesics and an enema.  Unfortunately, she did 
delivery [sic] precipitously a pre-term infant and was attended only by an aide 
in the emergency department. 

 
 Considering the circumstances, I advised the patient at the time that I 

suspected she may have a problem with cervical incompetence and that after 
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the peripartum period a hysterosalpingogram might be helpful to determine 
whether she had any uterine abnormalities. 

 
 (St. Ex. 2 at 29) 
 
19.  Patient 1’s infant was female and weighed 1 lb 9 oz.  Dr. Kelner testified that the infant 

died within a few days following her birth.  (St. Ex. 2 at 39; Tr. at 65) 
 
20. A progress note dated January 26, 2002, written by an unidentified physician states: 
 

 Pt has multiple questions related to Emergency Room care; Pt is still upset Re: 
the sequence of events & the fact that “people did not seem to be listening to 
her.”  I encouraged her to ask for an “inquiry.”  Wants to be discharged to see 
her baby.  * * * 

 
 (St. Ex. 2 at 25)   
 
Testimony of Dr. Kelner 
 
21. Dr. Kelner testified that, prior to Patient 1 being brought back to the emergency room, the 

triage nurse had approached him and advised that Patient 1 was 24 weeks pregnant, that the 
Labor and Delivery department was at that time extremely busy, and that it was okay for 
Patient 1 to be seen by the emergency department because Patient 1 had been seen the 
previous week for the same complaint.  Dr. Kelner acknowledged that that he had not 
documented that conversation in the medical record.  (Tr. at 44-45)   

 
 Dr. Kelner further testified that Patient 1 had told him that she was constipated, that she 

had been seen in the emergency department the previous week for the same complaint, and 
that she had not had a bowel movement, or much of a bowel movement, for a week.  
Moreover, Dr. Kelner said that Patient 1 had told him that she felt exactly the same way as 
she had when she had been seen the week before.  Finally, Dr. Kelner testified that 
Patient 1 had described pain that, in his opinion, had been consistent with constipation.  
(Tr. at 40-41, 49) 

 
22.  Dr. Kelner testified that both he and a nurse had felt Patient 1’s uterus for contractions and 

found no evidence of uterine tightness or contractions.  Dr. Kelner stated that, although he 
could not recall precisely, he believes that he had felt for contractions “for a minute or 
two.”  Dr. Kelner further testified that, other than feeling the uterus, the other way to check 
for contractions would have been to place Patient 1 on a monitor.  However, Dr. Kelner 
testified that the emergency department did not have the necessary equipment.  
(Tr. at 51-52, 77-78, 263-264) 

 
23. Dr. Kelner testified that he had not performed a pelvic examination on Patient 1.  

Dr. Kelner stated that a pelvic examination involves putting the patient in stirrups and using 
a sterile speculum to view the cervix.  Dr. Kelner further stated that the purpose of the 
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examination is to check for the presence of fluid or blood, or for cervical dilation, which 
could potentially indicate the onset of labor.  Finally, Dr. Kelner testified that a pelvic 
examination would have taken approximately ten minutes.  (Tr. at 53-56) 

 
 Dr. Kelner testified that he had not performed a pelvic examination because, first, the patient 

had advised that she had no vaginal discharge or bleeding.  Second, Dr. Kelner testified that 
both a nurse and Patient 1 had told him that Patient 1 had been seen the previous week “with 
the exact same complaints.”  Further, Dr. Kelner testified that an experienced nurse had 
“laid her hands on the patient’s uterine fundus” and told him that she had not felt any 
contractions.  In addition, Dr. Kelner testified that the nurse had checked the fetal heart 
tones, and that the fetal heart tones had been good.  Dr. Kelner stated that, based on those 
factors, he had not believed that Patient 1 had been in active labor.  Dr. Kelner testified that 
his goal had been to make her more comfortable “and then potentially move on to other 
things at that point.”  (Tr. at 46, 52, 54-55, 84-86, 262, 272) 

 
24. Dr. Kelner testified that he had asked Patient 1 if she had ever been pregnant before, “and 

she did not state affirmatively that she had.”  Dr. Kelner testified that he had later learned 
that she had had a previous miscarriage during the first trimester, but that he had not had 
any medical record of that event.  Dr. Kelner further testified that, had he been aware of 
Patient 1’s previous miscarriage, he may have proceeded differently.  Dr. Kelner testified:  
“My suspicion level would have been higher.  * * *  I can’t say exactly in retrospect what I 
would have done, but I did not have all the information when I saw this patient.”  
(Tr. at 72-73) 

 
25. Dr. Kelner denied having written or seen the note recorded in the section of the emergency 

room record entitled “Phys Notes” that states that Patient 1 was experiencing “[k]nifelike 
pain” in her lower abdomen and lower back.  Dr. Kelner testified that that note had been 
written by a physician assistant student/intern7 who saw the patient after Dr. Kelner had 
finished with his examination.  Dr. Kelner further testified that Patient 1 had never 
informed Dr. Kelner that she had had knife-like pains.  (St. Ex. 2 at 7; Tr. at 38-39, 84-86, 
88-89)   

 
26.  Dr. Kelner testified that, approximately one hour after he had examined Patient 1, an aide 

who had been in the room with Patient 1 called for help.  Dr. Kelner went into the room 
and found that Patient 1 had delivered an infant, who was lying on the floor.  Dr. Kelner 
placed the infant on the bed, suctioned the infant, clamped the severed umbilical cord, 
called for a neonatologist, and then took the infant to a trauma room.  Dr. Kelner testified 
that a second emergency room physician had attended Patient 1 and the delivery of the 
placenta.  (Tr. at 62-65) 

 
27.  Dr. Kelner testified that the allegation in the Board’s notice of opportunity for hearing that 

Patient 1 had delivered an infant “without any medical personnel in attendance” is not true.  

                                                 
7 Based upon noticeable differences in handwriting, the note appears to have been written by a different person than 
the person who wrote the physician’s orders.  (St. Ex. 2 at 7) 
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Dr. Kelner testified that the aide had administered a soapsuds enema to Patient 1 per his 
order.  At the time the baby was delivered, the aide had been helping Patient 1 from the bed 
to the chair commode following the enema.  Furthermore, Dr. Kelner testified that he had 
documented in his written report that an aide had been in the room with Patient 1.  Finally, 
Dr. Kelner denied that Patient 1 had been abandoned at any time during her treatment on 
January 25, 2002.  (St. Ex. 2 at 33; Tr. at 83-84, 86-87, 273) 

 
28. Dr. Kelner testified that, hypothetically, had Patient 1 been diagnosed earlier as being in 

active labor, there are tocolytic medications that could have been administered to try to stop 
Patient 1’s labor.  (Tr. at 66-67) 

 
Testimony of Dr. Brickman, Expert Witness for the State 
 
29. Dr. Brickman testified that, in his opinion, Dr. Kelner’s care and treatment of Patient 1 had 

failed to meet the minimal standard of care.  (Tr. at 102-103) 
 
 Dr. Brickman testified that the job of an emergency physician is to “look at the big 

picture,” and first determine what major or life-threatening problems might be present.  
Once the potential major problems have been addressed, then the physician can move on to 
the less serious possibilities.  (Tr. at 104-105) 

 
 Dr. Brickman noted that Patient 1 had presented with acute abdominal pain.  He further 

testified that, when a pregnant patient presents with acute abdominal pain and/or acute back 
pain, the “number one priority” for the emergency physician is to determine that the patient 
is not in labor and is not developing a complication with her pregnancy.  (Tr. at 104) 

 
30. In his May 10, 2005, written report, Dr. Brickman stated that he believes that Patient 1 had 

presented to the emergency department in active labor, and that the diagnosis of 
constipation had been incorrect.  Dr. Brickman further opined that Patient 1’s actual 
condition had not been recognized by the nursing staff or the medical staff in the 
emergency department.  Dr. Brickman also wrote: 

 
 Relating to the physical exam by Dr. Kelner, the abdominal exam specifically 

appears somewhat limited in scope for her presenting problems.  In the 
nursing notes, it is stated that the patient was complaining of knife-like pains 
in her back and abdomen that would appear to go against the diagnosis of 
constipation and would be more consistent with active labor with a female 
patient at 24 weeks gestation.  The physician’s exam only outlines her pain 
being periumbilical and lower abdominal of a generalized nature and does not 
comment on the presence or absence of fetal heart sounds, uterine 
contractions, rebound tenderness or presence or absence of bowel sounds.  
With a diagnosis of constipation, I would have at least expected also a rectal 
exam to be performed to confirm stool in the rectal vault and/or rectal 
impaction to assist in confirming this diagnosis.  More importantly with this 
patient at 24 weeks gestation, a sterile speculum vaginal exam should have 
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also been performed at a minimum to verify the patency of the cervical OS, 
which I believe would have led to the apparent diagnosis of active labor and 
subsequent cervical dilatation at this point of her emergency evaluation. 

 
 Once the delivery of the infant was recognized, I feel that all emergent care to 

both the preterm infant and to the mother was appropriate, including the 
delivery of the placenta, resuscitation of the infant and the expedited 
consultation of Neonatology and Obstetrics to assist with the emergent care of 
each of these patients.  Therefore, I feel once the diagnosis of preterm labor 
with precipitous delivery was discovered that Dr. Kelner’s management was 
appropriate and met the current standard of emergent medical care in this 
situation. 

 
 My concern though is with the initial assessment by Dr. Kelner that I believe 

with the information provided should have been more complete, i.e., pelvic 
exam, rectal exam, fetal heart sounds or bowel sounds in a 22 year old female 
that is 24 weeks pregnant.8  Although her history of constipation and the lack 
of a history of vaginal discharge, i.e., premature rupture of membranes, might 
direct you away from the consideration of premature labor, these exam 
elements, I expect, would have clearly identified [Patient 1’s] problem and 
diagnosis promptly and would have led to an expedited referral to Obstetrics 
and Neonatology for the impending delivery of this preterm infant.  It is my 
opinion, therefore, that Dr. Kelner departed from the minimal standard of care 
at the time of this Emergency Department visit by not performing a complete 
abdominal, pelvic and rectal examination appropriate for this patient.  
Relating to the medical records documentation, I feel this was adequate and, 
as stated previously, I feel that Dr. Kelner’s care was appropriate in managing 
the complications that ensued with this preterm delivery. 

 
 (St. Ex. 4) 
 
31.  At hearing, Dr. Brickman explained that the “cervical OS” is the opening to the uterus, and 

that it has to remain closed in order for the pregnancy to continue and for the baby to 
develop.  The dilation of the cervical OS9 precedes delivery of the infant.  Dr. Brickman 
testified that Patient 1’s symptoms had required a pelvic exam to determine whether the 
cervix had been dilated or had begun to dilate.  (Tr. at 106-108) 

 
 Dr. Brickman testified that a pelvic examination is a simple procedure that takes very little 

time.  The procedure involves inserting a speculum into the vaginal cavity, opening the 
speculum, and using a light source to visually examine the cervix.  If the patient is known 
to be pregnant, a sterile speculum is used.  By examining the cervix, the physician can 

                                                 
8 The information recorded on the emergency room record indicates that the nurse(s) had recorded fetal heart tones 
and “bowel sounds present.”  (St. Ex. 2 at 7) 
9 Note that, for the remainder of this report, the “cervical OS” is referred to simply as the “cervix.” 
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determine whether the cervix is dilated, and thus ascertain if there is an impending 
delivery.  (Tr. at 109-112, 123) 

 
 Finally, Dr. Brickman testified that the standard of care in an emergency room setting for 

Patient 1’s presenting symptoms had required that Dr. Kelner rule out, to the greatest extent 
possible, that Patient 1 had been in active labor, and that the best method for doing that 
would have been for him to have performed a sterile speculum examination.  (Tr. at 112-113) 

 
32. Dr. Brickman testified that the standard of care for a physician to diagnose constipation 

requires, at a minimum, a rectal examination.  The purpose of a rectal examination would 
be to determine whether the patient was having “motility issues” or if there was hard, 
impacted stool present in the rectal vault.  Dr. Brickman further testified that the treatments 
for motility problems versus impaction would differ.  Accordingly, a rectal exam should 
have been performed to determine the best course of action to treat the patient.  (Tr. at 114) 

 
 Dr. Brickman testified that if Patient 1 had had hard, impacted stool in the rectal vault, a 

soapsuds enema would have been beneficial.  However, he further testified that a better 
way to have managed that would have been for the physician to try to physically remove 
the hard stool, and then to order a soapsuds enema to soften and remove any remaining 
impacted stool.  Dr. Brickman testified that, in any case, a digital rectal exam should have 
been performed to determine if impacted stool was there.  (Tr. at 114-116) 

 
33. Dr. Brickman testified concerning Dr. Kelner’s testimony that Patient 1 had been treated in 

the emergency department for constipation approximately one week previous to her 
January 25, 2002, visit.  Dr. Brickman testified that “regardless of whether [a patient has] 
been there the week before, the day before, or two hours earlier, [the physician has] to 
assess each and every situation as a unique situation.”  A physician can “never assume that 
it’s the same problem.”  Moreover, Dr. Brickman testified that Patient 1’s prior treatment 
for constipation had been “totally irrelevant to how she should have been evaluated and 
assessed in this situation.”  (Tr. at 122-123) 

 
34. Dr. Brickman testified that he does not regard Patient 1’s previous miscarriage as having 

been critical information concerning her treatment on January 25, 2002.  With regard to 
Patient 1’s previous first trimester miscarriage, Dr. Brickman stated that a fetus at that 
stage of development would have been no larger than a thumb, and the cervix would not 
have had to dilate very much for the fetus to pass.  Dr. Brickman further testified that, 
at that stage, Patient 1’s uterus had not yet gone through the various changes that occur 
further along during a pregnancy.  (Tr. at 118-119) 

 
35. Dr. Brickman testified that feeling a patient’s abdomen for contractions would be an 

ineffective to determine whether the patient is in labor.  Dr. Brickman stated that, early in 
labor, contractions can be brief and spread apart by as long as 20 minutes.  (Tr. at 120) 

 
 When asked whether a patient who is approximately 1 hour from delivering a baby would 

have had contractions close enough in time to be detected by manual examination, 
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Dr. Brickman replied that he believes that they could have been about five minutes apart.  
(Tr. at 139-140) 

 
 Dr. Brickman further testified that he believes that Patient 1 had been in active labor when 

she was seen by Dr. Kelner.  He stated that the fetus had been 24 weeks along, and that a 
fetus of that size could not be delivered without the patient being in active labor.  (Tr. at 140) 

 
36. When asked if measuring fetal heart tones would be relevant to determining if a pregnant 

patient is in active labor, Dr. Brickman replied, “Not at all.”  He further testified that the 
presence or lack of fetal heart tones has nothing to do with abdominal pain.  Dr. Brickman 
stated, “Fetal heart tones are relevant to document that they’re present.”  However, he 
stated that they do not lead to a specific diagnosis of whether the patient is in labor.  
(Tr. at 122, 137-138) 

 
37. Dr. Brickman testified that, in his experience, labor pains are commonly described as 

“knife-like.”  (Tr. at 123-124) 
 
38. Dr. Brickman was asked on cross-examination to compare the information in his written 

report with the Board’s June 8, 2005, notice of opportunity for hearing [notice].  
Dr. Brickman identified a statement in the notice that “[o]n her way to the restroom, 
without any medical personnel in attendance, Patient 1 precipitously delivered a preterm 
infant.”  Whereupon the following exchange took place: 

 
A. [By Dr. Brickman]  * * * Just the part regarding, “On her way to the restroom, 

without any medical personnel in attendance* * *”, I don’t remember that 
being the focus of anything I was currently considering.  That is a moot issue 
there, from my perspective.  “* * * any medical personnel in attendance * * * 
precipitously developed [sic] a preterm infant.”  That just sort of struck me as 
a little bit off.  But, you know, it may have been related to something that I 
technically omitted, and I’m trying to find it. 

 
Q. [By Mr. Plinke]  Because it’s documented in the record that there were 

medical personnel. 
 
A. Yeah.  I don’t—That was—I just knew there was something that struck me 

strange and that was it.  There was nothing about my assessment or a concern 
of abandonment is what I thought the implication might have been here and 
that was in no way my opinion. 

 
 (Tr. at 135-136) 
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Testimony of Dr. Janiak, Expert Witness for the Respondent 
 
39. Dr. Janiak testified that, in his opinion, Dr. Kelner had complied with the minimal standard 

of care in his treatment of Patient 1.  Dr. Janiak testified concerning the factors that led him 
to that opinion: 

 
• Patient 1 complained of feeling as though she were constipated, indicated that she had 

been constipated before, and stated that it felt “‘exactly like that.’”  (Tr. at 177-178) 
 
• Patient 1 had been at a stage in her pregnancy during which one “wouldn’t expect a 

patient to normally go into labor, although admittedly [with] complaints of abdominal 
pain, the differential diagnosis could be labor.”  (Tr. at 177-178) 

 
• Dr. Kelner and a nurse had both felt Patient 1’s abdomen and did not feel contractions.  

(Tr. at 178) 
 
• The fetal heart tones were normal.  Dr. Janiak testified, “During contractions, fetal 

heart tones or a fetus in distress will have markedly decreased fetal heart tones.”  
(Tr. at 178) 

 
• Patient 1 was not having vaginal bleeding or discharge.  (Tr. at 178)   
 
• Patient 1 had experienced a miscarriage in the past, and therefore “would have known 

what her body felt like when that was happening.  You would expect the normal 
patient to say, ‘Gosh, this feels like labor,’ rather than ‘feels like constipation.’  This 
patient said it felt like constipation.”  (Tr. at 179)   

 
• A rectal exam might have revealed “either a fecal impaction, which would support 

Dr. Kelner’s diagnosis, or no fecal impaction, which would have no bearing 
whatsoever on a diagnosis.”  Accordingly, Dr. Janiak does not believe that a rectal 
examination had been required.  (Tr. at 179) 

 
 Dr. Janiak testified that he does not believe that labor would have been a “reasonable 

diagnosis at that time.”  Finally, Dr. Janiak testified it had been reasonable and within the 
minimal standard of care for Dr. Kelner to treat Patient 1 for constipation.  (Tr. at 179-180) 

 
40. Dr. Janiak testified that he disagrees with Dr. Brickman that one of the principles of 

emergency medicine is to first rule out the worst-case scenario.  Dr. Janiak testified:  
“[T]hat’s not a principle of emergency medicine.  It’s a— it’s a commonly articulated, 
misunderstood principle, but it isn’t that principle.”  When asked what he believes to be the 
primary principle for an emergency room physician, Dr. Janiak replied that the primary 
principle is to do an appropriate history and physical examination.  He further testified: 

 
 [I]n terms of what you were alluding to, you have to put likelihood in there 

because if you just, in a legal sense, say rule out the most life-threatening 
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cause of a patient’s presentation, there is no way that could be done on every 
patient. 

 
 You might have fallen and bumped your chest, but you have a lung cancer.  

You’re not going to rule that out even though that’s more life threatening than 
bumping the chest. 

 
 So it is, from the medical world to the legal world, a different—different way 

of using words, that’s all. 
 

 (Tr. at to 218-219) 
 
41. Dr. Janiak testified that Dr. Kelner’s decision not to perform a sterile speculum 

examination had not violated the minimal standards of care.  Dr. Janiak further testified: 
 

 [T]here were multiple points that pointed to constipation.  History of it; the 
fact that the patient had been in recently with a similar problem; that she had 
no contractions; that she was in her sixth month or in—near her sixth month 
of pregnancy; that she had normal fetal heart tones; that she did not give a 
history of having a previous spontaneous abortion. 

 
 Put all those things together and ask yourself:  What is the most likely issue 

I’m dealing with here?  The answer is:  Constipation is certainly the most 
likely. 

 
 Therefore, doing a pelvic examination, I don’t know for sure what you would 

be—be looking for there.  I do [it] later in pregnancy, for sure, but not at this 
point in pregnancy. 

 
 (Tr. at 190-191) 
 
42. Dr. Janiak disagreed with Dr. Brickman’s testimony that Patient 1’s previous treatment for 

constipation had been irrelevant with regard to her treatment on January 25, 2002.  
Dr. Janiak stated that information that Patient 1 had felt as though she were constipated and 
felt the way she had previously is “extremely relevant and supportive of the diagnosis of 
constipation.”  Finally, Dr. Janiak testified that it had been within the minimal standard of 
care for Dr. Kelner to have relied upon that information.  (Tr. at 181) 

 
43. Dr. Janiak disagreed with Dr. Brickman’s opinion that “knifelike pains” are more 

consistent with labor than with other intra-abdominal conditions.  Dr. Janiak further 
testified that labor pains are more often described as pressure or crampy pain.  
(Tr. at 193-194) 

 
44. Dr. Janiak disagreed with Dr. Brickman’s opinion that fetal heart tones had not provided 

relevant information concerning Patient 1’s treatment.  Dr. Janiak further testified that he 
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believes that the data concerning fetal heart had been relevant information, and that it had 
indicated that the fetus had not been “reacting as if there were contractions going on.”  
Moreover, Dr. Janiak testified that it had been within the minimal standards of care for 
Dr. Kelner to have relied on fetal heart tones in his diagnosis of Patient 1.  (Tr. at 180-182) 

 
 Dr. Janiak acknowledged that, although fetal heart tones may decrease during contractions, 

during a normal labor they would return to normal between contractions.  Dr. Janiak 
qualified his answer by stating that he is not certain whether that would be true for a fetus 
at 24 weeks of gestation.  (Tr. at 249-250) 

 
45. Dr. Janiak stated that he does not believe that it would have been necessary for Dr. Kelner 

to place his hands on Patient 1’s uterus for more than five minutes in order to detect uterine 
contractions.  Dr. Janiak testified that he normally would expect that they would have been 
coming more frequently than every five minutes.  (Tr. at 196-197) 

 
46. Dr. Janiak testified that Dr. Kelner’s failure to document any discussion with Patient 1 

concerning her prior pregnancy did not fall below the minimal standards of care.  When 
asked if it would have been important for Dr. Kelner to have had a discussion with or 
obtain a history from Patient 1 concerning her previous pregnancy, Dr. Janiak replied:  

 
 I would say you don’t need to have that unless you find out that at six months 

she loses every baby.  But I don’t think that was what we were dealing with 
here.  So I would say yeah, no, it’s not—it would meet the standard of care, 
minimally accepted, to—to not have that discussion or document it. 

 
 (Tr. at 229-230)  When asked how a physician could know about such a problem without 

having asked the patient, Dr. Janiak replied, “You wouldn’t know that, but you would 
expect the patient to give you that information since that is such an unbelievably rare thing 
to have.”  (Tr. at 230) 

 
47. Dr. Janiak testified that a soapsuds enema is useful in loosening impacted stool, and also is 

a mild irritant that can stimulate “some contractions of the wall of the colon to move stool 
along.”  (Tr. at 224) 

 
48. Dr. Janiak testified that if Patient 1 had had an incompetent cervix, as her OB/GYN had 

alluded to in a written report, “almost anything can precipitate the baby to come out as it 
did in this case * * *.”  Dr. Janiak testified that an incompetent cervix is a weakness in the 
muscles surrounding the opening to the uterus.  In a normal patient, those muscles have 
enough tone and thickness to prevent anything from coming through the cervix until certain 
hormones are released and the cervix is subjected to muscular contractions over a period of 
time.  However, Dr. Janiak stated that, if those muscles are weak, labor becomes much 
easier.  Moreover, he testified that if the cervix is totally incompetent, labor can be 
instantaneous.  (Tr. at 182-184)   
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 [Note, however, that there is no evidence in the medical record that Patient 1 had been 
diagnosed as having cervical incompetence.  Dr. Solie, Patient 1’s OB/GYN, indicated in a 
January 25, 2002, report that, based upon what had occurred, she suspected that Patient 1 may 
have had that condition, and had recommended that Patient 1 have a hysterosalpingogram to 
determine whether Patient 1 had any uterine abnormalities.  However, the results of any 
testing that may have been performed are not a part of the hearing record.  (St. Ex. 2 at 29)] 

 
Additional Testimony of Dr. Kelner 
 
49.  Dr. Kelner disagreed with Dr. Brickman’s testimony that he would have had to have laid hands on 

Patient 1’s uterus for five minutes to determine whether the patient was having contractions.  
Dr. Kelner testified that, if a patient is going to deliver within an hour and a half, her uterus would 
be rigid.  Moreover, Dr. Kelner testified that, in a normal term pregnancy there are periods of time 
between contractions, but that in preterm labor the uterus is contracting almost continuously.  
Further, Dr. Kelner testified, “[I]n a precipitous delivery, if she indeed was in labor when I first saw 
her, her uterus would have been tight when I * * * palpated it.”  (Tr. at 265) 

 
50. Dr. Kelner testified that he did not deviate from the standard of care by not performing a 

sterile speculum examination on Patient 1.  Dr. Kelner stated that based upon the data he 
had had at the time, along with Patient 1’s history, and taking into account that she was 
only 24 weeks pregnant, he had believed that her chances of being in active labor had been 
minimal.  (Tr. at 261) 

 
51.  Dr. Kelner testified that he had performed a complete abdominal examination on Patient 1 

that had included listening to her abdomen, auscultation and palpation of her abdomen, and 
checking her abdomen for peritoneal signs, such as rebound tenderness, which could be 
indicative of appendicitis.  He testified that she had not exhibited peritoneal signs.  
(Tr. at 49-50, 265-266) 

 
52. Dr. Kelner further testified that he does not believe that the standard of care had required 

him to perform a rectal examination, and that the results of a rectal examination would not 
have altered his treatment plant.  He further testified that he would have administered a 
soapsuds enema whether or not he had felt stool in the rectal vault.  Moreover, Dr. Kelner 
testified that there is no point in performing a test when the results of that test are not going 
to change his approach.  (Tr. at 59-60, 68, 259-260) 

 
53. Dr. Kelner disagreed with Dr. Brickman’s testimony that information concerning 

Patient 1’s previous miscarriage had been irrelevant.  Dr. Kelner further testified that he 
would have considered that to be relevant had he known about it at the time he was treating 
the patient.  Dr. Kelner also stated that any information that he can obtain is relevant, and 
that “[i]ts relevance needs to be judged and used appropriately in the given situation.”  
Moreover, Dr. Kelner testified: 

 
 Patients often, when asked questions, do not give accurate answers.  And it’s 

not because they’re trying to be malicious; it’s because they’re in pain and 
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they’re in an unusual situation.  And I did ask this patient, you know, “Have 
you been pregnant before?”  And she said “No.”  But that’s no fault of hers.  I 
have asked people if they have had heart attacks before and they’ve said, 
“No,” and I look in the chart and they’ve had seven of them. 

 
 (Tr. at 267-268) 
 
 In addition, Dr. Kelner testified that a nurse’s note indicates that, prior to the administration 

of Demerol, Patient 1’s level of abdominal pain had been 10 on a scale of 1 to 10.  Finally, 
Dr. Kelner testified that, in his opinion, Patient 1’s pain had been so great that she had been 
unable to accurately answer his questions.  (St. Ex. 2 at 9; Tr. at 76-77, 298) 

 
54. Dr. Kelner disagreed with Dr. Brickman’s opinion that Patient 1’s past history of 

constipation had been irrelevant to her treatment on January 25, 2002.  (Tr. at 256-257) 
 
55.  Dr. Kelner disagreed with Dr. Brickman’s opinion that the measurement of fetal heart tones 

had been irrelevant to Patient 1’s situation.  Dr. Kelner acknowledged that that had just 
been a snapshot of the fetus’ condition at a particular moment in time; however, normal 
fetal heart tones reassured the healthcare team that the fetus was doing well at that moment.  
(Tr. at 257) 

 
56. When asked if he had made an incorrect diagnosis in Patient 1’s case, Dr. Kelner indicated 

that it is difficult to say.  Dr. Kelner testified that Patient 1’s delivery “was extremely 
precipitous and we don’t know at what point the labor process began.”  Dr. Kelner further 
testified that a speculum examination may not have revealed active labor:  “The patient 
could have started—if I had done the sterile speculum exam and there was no fluid and, 
say, no dilation, I would have proceeded with the same—the same process.  The patient 
could have gone into labor immediately after that.”  Moreover, Dr. Kelner testified that the 
only thing that would have changed his treatment of the patient would have been if the 
speculum examination revealed “fluid in the vaginal vault” or “a significant amount of 
dilation.”  (Tr. at 56-57) 

 
57. Dr. Kelner testified that Patient 1’s delivery of her infant in the emergency room was 

tragic.  However, Dr. Kelner believes that Patient 1was going to deliver the infant no 
matter what he did.  Dr. Kelner testified:  “My belief is that if I did the sterile speculum 
exam and saw evidence, fluid, blood, and sent her upstairs, she was going to—there was 
nothing that could be done—this is my opinion in retrospect, of course—there is nothing 
that could be done to halt the progression of events that occurred that day.”  Dr. Kelner 
further testified that the pathology report concerning the placenta showed abnormalities, 
and that “the placenta had some focal hemorrhage.”  Dr. Keller indicated that that 
information would not have been obtainable via sterile speculum examination.  Moreover, 
Dr. Kelner testified that he wishes that the events of that day he turned out differently.  
However, he does not believe that he is a physician who practices below the minimal 
standard of care.  (Tr. at 278-279) 
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Hospital Records of Patient 1’s January 8, 2002, Visit to Marion General Hospital 
 
58. A Marion General Hospital form dated January 8, 2002, labeled “OB Patient/Health 

History & Physical Date Tool,” indicates that Patient 1 had presented at 10:30 p.m. that 
evening complaining of cramping in her lower abdomen that had started around 6:00 p.m. 
that day; milky white vaginal discharge over the last few weeks; nausea all day; and 
diarrhea over the previous two days.  The Labor and Delivery Nurse’s Notes further 
indicated that the abdominal cramping had been so severe that “at times she had to sit 
down” and that she experienced pressure and burning with urination.  (St. Ex. 2 at 131-133) 

 
 The records state that, when asked to provide “Frequency/Date Of Last BM,” Patient 1 had 

indicated “2-3 diarrhea.”  She further indicated, “BM today.”  (St. Ex. 2 at 127) 
 
 The physician’s orders state, among other things, that Patient 1 should be observed, a 

urinalysis performed, and an IV started.  Moreover, at 11:55 p.m., the physician noted that 
Patient 1 would be allowed to go home following infusion of one liter of IV fluid.  It appears 
that Patient 1 was discharged around 3:15 a.m. on January 9, 2002.  (St. Ex. 2 at 115)   

 
59.  Dr. Janiak acknowledged that the medical records for Patient 1’s January 8, 2002, visit did 

not indicate that Patient 1 had been constipated.  (Tr. at 214-215)   
 
60.  The Hearing Examiner notes that Dr. Kelner had attempted to subpoena additional records 

concerning Patient 1 from Marion General Hospital prior to the hearing; however, the 
Hearing Examiner granted the State’s motion to quash that subpoena.  (St. Exs. 1S through 
1X, 1Z, and 1AA; Tr. at 11-15)   

 
Additional Information 
 
61. Dr. Kelner testified that his career goals are to continue working at MedCentral College of 

Nursing.  Dr. Keller further testified that the college is trying to start a graduate program to 
teach nurse practitioners.  In addition, he testified that the college intends to open a clinic, 
and, if he is able to have his license reinstated in 2008, he would like to be the medical 
director of that clinic.  (Tr. at 275-276) 

 
 With regard to his personal life, Dr. Kelner testified that he plans to continue being active 

in his community and in his church.  He further testified that he is going on mission work 
in 2007.  (Tr. at 276) 

 
62.  With regard to his history of providing quality medical care, Dr. Kelner testified that on 

many occasions, “if an important patient came into the emergency—we often had two docs 
working—and if an important VIP in town came in, they10 came and got me.  Many 

                                                 
10 Dr. Kelner subsequently testified that the word “they” had referred to the nursing staff, and that he had brought 
the subject up as evidence that the nursing staff had confidence in his abilities.  Dr. Kelner further stated that he had 
not meant that he believes that some patients are more important than others.  Dr. Kelner testified that all patients 
are important and that he treats them all equally.  (Tr. at 300-301) 
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patients would ask for me.”  He further testified, “I have had letters written to be saying, 
you know, ‘I was passing through town when I had my heart attack.  Thank God I stopped 
at Marion General.’“  (Tr. at 280)   

 
 Finally, Dr. Kelner testified: 
 

 Do I always perform exemplarily?  No.  But I do not believe that my actions 
were below the minimum standards of care.  And I am sorrowful for the 
events that happened to Patient No. 1, truly, but I don’t think that I could have 
prevented them no matter what events had occurred previously. 

 
 And I know that my goal was simply to, number one, cause no harm; and 

number two, to treat her discomfort. 
 
 And I would hope that the Board looks at that and that they don’t just see my 

name and say, “Hey, Kelner again,” and bam. 
 
 My goals are, as I said before, I don’t want to go back and be a hotshot ER 

doc and do all that stuff.  I want to simply teach, and to nurses, nurse 
practitioners.  That’s what I want to do.  And hopefully the Medical Board and 
[the Hearing Examiner] will see this for what it is and I can get to that point 
where those goals can be achieved. 

 
 (Tr. at 280-281) 
 
63. Dr. Kelner presented two letters of support written on his behalf by senior staff 

at MedCentral College of Nursing.11  One of the letters was written by Walter E. Zielinski, 
Ph.D., President and CEO of the College.  Dr. Zielinski praised Dr. Kelner for his 
academic, administrative, and leadership abilities.  Dr. Zielinski further stated that 
Dr. Kelner is active in research and community service.  The other letter was written by 
June Hart Romeo, Ph.D., NP-C, Academic Dean of the College.  Dr. Romeo wrote that she 
had hired Dr. Kelner in 2004.  She stated that Dr. Kelner had been “open and frank about 
his past,” and that she has never regretted hiring him.  She also praised his academic and 
leadership abilities, and noted that he volunteers his time for such things as student 
orientations and information days.  Moreover, she noted that she plans to involve 
Dr. Kelner in the graduate program that they plan to offer in 2007.  (Resp. Exs. D and E)   

 
 

FINDINGS OF FACT 
 
1. On January 25, 2002, in the routine course of his practice as an emergency physician, Paul 

Evan Kelner, M.D., undertook the care of an individual identified for purposes of patient 
confidentiality as Patient 1.  Patient 1, who at that time was a 22-year-old female and 24 

                                                 
11 Note that the State did not have an opportunity to cross-examine the authors of these letters. 
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weeks pregnant, presented to the emergency department with complaints of constipation, 
lower abdominal pain, and lower back pain.  Dr. Kelner diagnosed Patient 1 with 
constipation, and ordered a soapsuds enema and IV administration of Demerol and 
Phenergan.  However, Dr. Kelner failed to perform, and/or failed to document the 
performance of, a pelvic examination to determine if Patient 1 was in active labor, or a 
rectal examination to determine if Patient 1 had impacted stool in the rectal vault.   

 
 Following the administration of the soapsuds enema by an aide, and while in the 

examination room and being assisted by the aide to a chair commode, Patient 1 
precipitously delivered a preterm infant.  Someone, either Patient 1 or the aide, cried out 
for help, and when hospital staff responded they found the infant on the floor with the 
umbilical cord severed from the placenta.   

 
2. The Board’s June 8, 2005, notice of opportunity for hearing stated that Patient 1 had 

precipitously delivered an infant “[o]n her way to the restroom, without any medical 
personnel in attendance.”  No evidence was presented to support this allegation.   

 
3. The evidence is insufficient to support the allegation that Dr. Kelner had failed to perform a 

complete abdominal examination.  It is not clear from the evidence what was missing from 
Dr. Kelner’s abdominal examination of Patient 1.   

 
 

CONCLUSIONS OF LAW 
 
The conduct of Paul Evan Kelner, M.D., as set forth in Findings of Fact 1 constitutes “[a] 
departure from, or the failure to conform to, minimal standards of care of similar practitioners 
under the same or similar circumstances, whether or not actual injury to a patient is established,” 
as that clause is used in Section 4731.22(B)(6), Ohio Revised Code. 
 
Conflicting testimony was presented from two highly qualified experts concerning the issue of 
whether the standard of care had required Dr. Kelner to perform a pelvic examination and/or a 
rectal examination on Patient 1 prior to diagnosing and treating her.  However, as discussed 
below, the evidence supports a conclusion that the standard of care required that both a pelvic 
examination and rectal examination be performed under these circumstances.   
 
The State’s expert witness, Dr. Brickman, testified persuasively that, when a pregnant patient 
presents to an emergency room with acute abdominal pain and/or acute back pain, the standard 
of care requires the physician to perform a pelvic examination to ascertain whether the patient is 
in active labor.  Testimony to the contrary offered by Dr. Kelner’s expert witness, Dr. Janiak, 
and by Dr. Kelner is unpersuasive because it would require the physician to rely on assumptions 
that may prove untrue, such as:  1) the patient has the same condition that she had previously; 2) 
the patient knows the difference between labor pain and other abdominal pain; and 3) a patient 
who is 24 weeks pregnant would not be expected to go into labor.  A pelvic examination is a 
simple and quick procedure that provides the physician with the information necessary to 
determine whether the patient is in active labor, and it is reasonable that the standard of care 
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