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B. By document filed on March 6, 2006, Dr. McMaken requested a hearing.  (State’s 
Exhibit 1B) 

 
C. On October 11, 2006, the Board issued a second notice of opportunity for hearing.  

The Board notified Dr. McMaken that it had proposed to take further disciplinary 
action because, allegedly, Dr. McMaken’s 2004-2006 CME documentation did not 
demonstrate that he timely fulfilled his CME requirements.  The Board further 
alleged that Dr. McMaken’s failure to obtain the requisite CME in a timely manner 
constitutes “violating or attempting to violate, directly or indirectly, or assisting in or 
abetting the violation of, or conspiring to violate, any provisions of Chapter 4731 or 
any rule promulgated by the Board,” as used in Section 4731.22(B)(20), Ohio 
Revised Code.  The Board identified the underlying statute or administrative rule 
violation as Section 4731.281, Ohio Revised Code.  (State’s Exhibit 1AA) 

 
D. By document filed on October 13, 2006, Dr. McMaken’s counsel requested a hearing 

on the second notice.  (State’s Exhibit 1BB) 
 
E. By entry dated October 24, 2006, the matters addressed in the February 8 and October 

13, 2006, notices of opportunity for hearing were consolidated.  (State’s Exhibit 
1DD) 

 
II. Appearances 
 

A. On behalf of the State:  Jim Petro, Attorney General, by Damion M. Clifford, 
Assistant Attorney General. 

 
B. On behalf of the Respondent:  Elizabeth Y. Collis, Esq. 

 
 

EVIDENCE EXAMINED 
 
I. Testimony Heard 
 

Kay Rieve 
David Allen McMaken, M.D. 

 
II. Exhibits Examined 
 

A. Presented by the State 
 

State’s Exhibits 1A through 1DD:  Procedural exhibits.1 
 

                                                 
1No State’s Exhibit 1W was marked or admitted into the record. 
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State’s Exhibit 2:  Documents maintained by the Board in relation to Dr. McMaken’s 
2004 certificate renewal and the April 2, 2002, through April 1, 2004, CME period 
audit. 
 
State’s Exhibit 3:  Copy of a portion of Section 4731.281, Ohio Revised Code. 
 
State’s Exhibit 4:  Copy of Rule 4731-10-02, Ohio Administrative Code, effective as 
of February 28, 2003. 
 
State’s Exhibit 5:  Copy of Rule 4731-10-08, Ohio Administrative Code, effective as 
of February 28, 2003. 
 
State’s Exhibit 6:  Copy of Dr. McMaken’s 2006 certificate renewal application. 
 
State’s Exhibit 7:  Certificate of CME participation from Johns Hopkins University 
School of Medicine. 
 
State’s Exhibit 8:  Certificate of CME participation from The Cleveland Clinic 
Foundation Center for Continuing Education. 
 
State’s Exhibit 9:  Twenty-four certificates of CME participation from Medscape. 
 
State’s Exhibit 10:  Dr. McMaken’s CME log for the period of April 2, 2004, through 
April 1, 2006. 
 

B. Respondent’s Exhibits 
 
 No exhibits were presented by the Respondent. 
 
C. Board Exhibits 

 
Board Exhibit 1:  Representative copy of the certificate renewal instructions sent to 
Dr. McMaken in 2004. 
 
Board Exhibit 2:  Copy of Rule 4731-10-02, Ohio Administrative Code, effective as 
of June 8, 1998. 
 
Board Exhibit 3:  Copy of Rule 4731-10-08, Ohio Administrative Code, effective as 
of June 8, 1998. 

 
 

PROCEDURAL MATTER 
 
At the hearing, the Hearing Examiner requested copies of three additional documents.  The 
Hearing Examiner held the record open until November 17, 2006, in order to allow for receipt of 
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those additional documents.  On November 3, 2006, counsel for the State provided the three 
requested documents to both the Hearing Examiner and counsel for the Respondent.  Counsel for 
the Respondent reviewed those documents and indicated, on November 6, 2006, that she had no 
objection to inclusion of those items in the record.  Accordingly, the Hearing Examiner marked 
the documents (which are delineated above) as Board Exhibits 1 through 3 and admitted them to 
the record.  The hearing record closed on November 6, 2006. 
 
 

LEGAL BACKGROUND 
 
Section 4731.281, Ohio Revised Code, identifies different time periods during which Ohio 
certificate holders must biennially seek to renew their certification, based upon the first letter of 
the certificate holder’s last name.  As part of that renewal process, an Ohio certificate holder is 
statutorily required to certify that, in the preceding two years, the person has completed 100 
hours of continuing medical education [CME].  Thus, the  
two-year CME period likewise varies, depending upon the first letter of the certificate holder’s 
last name.  Of the required 100 hours, an Ohio certificate holder is required to complete at least 
40 hours in Category 1 and attribute 60 hours to Category 2.  Category 1 CME involves 
structured lectures or seminars that are accredited.  Category 2 CME involves self-directed 
medical learning.  (State’s [St.] Exhibits [Exs.] 3-5; Board Ex. 2; Hearing Transcript [Tr.] 13, 22-
23, 41-42) 
 
Section 4731.281(A), Ohio Revised Code, envisions that CME hours will be completed before a 
certificate holder applies to renew a certificate.  Moreover, the current version of Rule 4731-10-
02(C), Ohio Administrative Code,2 does not allow a certificate holder to renew or reinstate a 
certificate until the requisite CME hours are completed.  CME undertaken after the end of the 
certificate renewal period may be used for purposes of fulfilling the requirements for certificate 
renewal (but that same CME shall not be utilized to meet the then-current CME period). 
 
 

SUMMARY OF THE EVIDENCE 
 
1. David Allen McMaken, M.D., graduated from Wright State University School of Medicine 

in July 1989.3  He obtained a certificate to practice medicine and surgery in Ohio in August 
1990.  He completed a residency program at Kettering Memorial Hospital in 2001.  He 
practices internal medicine, with a focus on geriatric medicine.  He holds no other medical 
licenses.  (Tr. 45, 54, 56, 62) 

 
Dr. McMaken’s CME Hours for 2002-2004 
 
2. In 2004, Dr. McMaken sought to renew his Ohio certificate.  The first item in the  

                                                 
2The current version of Rule 4731-101-02(C), Ohio Administrative Code, became effective on February 28, 2003. 
3Per the Board’s licensee database.  See, https://license.ohio.gov/Lookup/SearchDetail.asp?ContactIdnt= 
2979040&DivisionIdnt=78&Type=L. 
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instruction portion of that form stated: 
 

TO APPLY FOR THIS RENEWAL YOU MUST COMPLETE 100 HOURS 
OF CONTINUING MEDICAL EDUCATION [CME] BETWEEN APRIL 2, 
2002 AND APRIL 1, 2004 UNLESS YOUR REQUIREMENT IS REDUCED 
AS PROVIDED IN THE CME TABLE ON THE REVERSE SIDE.  
Completion of CME is required by law before you are eligible for medical 
license renewal.  During the year immediately following renewal, a random 
sample of doctors will be selected for audit to determine if the CME 
requirement has been met.  It is imperative that you maintain accurate records of 
CME activities for purposes of possible audit.  ***  (Emphasis in original.) 

 
(Board Ex. 1)  Dr. McMaken filled out and signed the certificate renewal application on 
June 14, 2004.  Above his signature, the application provided as follows: 
 

I certify, under penalty of loss of my right to practice in the state of Ohio, that I 
have completed during the 2002-2004 CME period the requisite hours of 
continuing medical education certified by the Ohio State Medical Association 
and approved by the State Medical Board, and that the information provided on 
this application for renewal is true and correct in every respect. 

 
(Board Ex. 1; Tr. 39-40)  That CME period for Dr. McMaken ran from April 2, 2002, 
through April 1, 2004.  For ease of reference, this CME period will be simply referred to as 
the 2002-2004 CME period. 

 
3. Dr. McMaken acknowledged that, in June 2004, he had understood that he was supposed to 

have completed the required CME hours, but he had thought he was required to complete 
the hours before his certificate expired on July 1, 2004.  More specifically, Dr. McMaken 
stated that he had believed that the CME period matched the certification period.  
Dr. McMaken further testified that he had intended to complete his required CME by July 
1, 2004.  However, he did not do so.  (St. Ex. 2, at 2; Tr. 44-45, 57-59) 

 
4. Dr. McMaken was randomly selected, among the renewing certificate holders, to document 

his completion of the CME requirement during the preceding period [CME audit].  The 
Board encountered difficulty in serving Dr. McMaken with its notice of the CME audit and 
of his obligation to provide appropriate documentation.  Eventually, the Board personally 
served the CME audit notice upon Dr. McMaken in May 2005.  This letter notified 
Dr. McMaken of the audit, required him to complete a log of his CME activities, and 
required him to provide documentation of the completion of at least 40 hours of Category 1 
CME in the 2002-2004 CME period.  (St. Ex. 2, at 10; Tr. 11-12, 14, 18-19, 24-27, 35-37, 
70-67) 

 
5. On May 26, 2005, the Board received Dr. McMaken’s CME log for the 2002-2004 CME 

period.  Dr. McMaken marked nothing for the Category 1 CME and marked “60+” hours 
for Category 2 CME.  (St. Ex. 2, at 11-12; Tr. 14-15, 44) 
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6. On June 1, 2005, the Board directed Dr. McMaken to verify 40 or more hours of 

Category 1 CME for the 2002-2004 CME period.  Dr. McMaken testified that he had 
completed some Category 1 CME hours but could not locate the completion certificates or 
other documentation and, therefore, could not prove completion of any Category 1 hours.  
Dr. McMaken began acquiring Category 1 CME hours, via a video program, in late 
December 2005.  He received a certificate of completion for 52 Category 1 CME hours on 
May 26, 2006, 40 of which he has applied to the 2002-2004 CME period.  (St. Ex. 2, at 13-
14; Tr. 59, 68-69, 81-83) 

 
7. Dr. McMaken admitted to the Board investigator who delivered the CME audit notice that 

he had not completed the requisite Category 1 CME hours.  (Tr. 43) 
 
Dr. McMaken’s CME Hours for 2004-2006 
 
8. In 2006, Dr. McMaken’s Ohio certificate was again due for renewal.  Dr. McMaken 

completed the renewal application electronically on July 19, 2006, after his certificate 
renewal deadline.  He indicated that he had met the CME requirements.  The CME period 
involved at this time was April 2, 2004, through April 1, 2006.  (St. Ex. 6; Tr. 29, 70)  For 
ease of reference, this CME period will be referred to as the 2004-2006 CME period. 

 
9. The Board asked Dr. McMaken to document his CME activities for the 2004-2006 CME 

period.  In August 2006, Dr. McMaken indicated completion of 40 hours of Category 1 
CME in May and June 2006, and 60+ hours of Category 2 CME between April 2004 and 
March 2006.  (St. Ex. 10; Tr. 31, 49, 71) 

 
Summary of Dr. McMaken’s Documented Category 1 CME Activities between April 2002 
and June 2006 
 
10. Dr. McMaken provided certification of the following Category 1 CME activities and 

allotted them as follows for the two involved CME periods: 
 

CME 
Period 

CME 
Sponsor 

Completion 
Date4 

Category 1 
CME Hours 

    
2002-2004 Johns Hopkins Univ. 5/26/06 40.00 

   Total 40 
    

 

                                                 
4As noted earlier, Dr. McMaken is permitted under Rule 4731-10-02(C), Ohio Administrative Code, to apply the 
CME hours he completed in May through June 2006 to the 2002-2004 and 2004-2006 CME periods (the hours just 
cannot be double-counted). 
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CME 
Period 

CME 
Sponsor 

Completion 
Date 

Category 1 
CME Hours 

    
2004-2006 Johns Hopkins Univ. 5/26/06 12.00 

 The Cleveland Clinic 
Foundation 

 
6/27/06 

 
0.75 

 Medscape 6/27/06 2.00 
 Medscape 6/28/06 6.25 
 Medscape 6/29/06 4.75 
 Medscape 6/30/06 14.25 
   Total 40 
    

 
(St. Exs. 7-10; Tr. 34, 47-49) 

 
Dr. McMaken’s Explanation 
 
11. Dr. McMaken testified that he had difficulty completing Category 1 CME activities for the 

two CME periods due to the heavy workload associated with his prior employment.  
During the audit periods involved in this consolidated proceeding, Dr. McMaken stated that 
he was a partner of Geriatric Care Consultants in Dayton, Ohio, providing medical care to 
patients in long-term care facilities, assisted living facilities, skilled nursing facilities and 
rehabilitation centers.  He stated that he traveled to see his patients.  He also testified that 
he worked long hours on Mondays through Fridays and was on-call for nearly all of the 
remaining hours of those days.  Moreover, he stated that he was on call every other 
weekend, too.  According to Dr. McMaken, his job was so demanding that he did not even 
take a vacation.  (Tr. 54-56, 72-74) 

 
12. Because his workload was so exhausting, Dr. McMaken testified that he changed 

employment in July 2006.  Now, he works for Visiting Physicians Association.  He 
explained that he travels to geriatric patients, but only those who still reside in their homes 
or in assisted living facilities.  Additionally, Dr. McMaken pointed out that he works 
shorter hours, he does not work weekends, the on-call periods are shared and the on-call 
periods only occur once every six months.  He is confident that his new employment will 
allow him the time to complete CME course work.  (Tr. 76-80) 

 
 

FINDINGS OF FACT 
 
1. On his June 14, 2004, Ohio certificate renewal form, David Allen McMaken, M.D., 

certified that he had completed the requisite continuing medical education [CME] hours 
during the April 2, 2002, though April 1, 2004, CME period, as required by Section 
4731.281, Ohio Revised Code. 
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2. In May 2005, the Board served Dr. McMaken with a CME audit notice via hand-delivery 

by a Board investigator.  The CME audit notice directed him to complete and submit a log 
demonstrating that he had completed at least 100 hours of CME hours during the 2002-
2004 CME period, and to provide documentation that, of those 100 hours, he had 
completed at least 40 hours of Category 1 CME. 

 
3. Dr. McMaken promptly responded in writing to the hand-delivered notice.  Dr. McMaken’s 

CME log identified no hours of Category 1 CME and 60+ hours of Category 2 CME for the 
2002-2004 CME period.  He provided no written documentation of Category 1 CME for 
the 2002-2004 CME period. 
 

4. Dr. McMaken admitted to the Board investigator who delivered the CME audit notice that 
he had not obtained the requisite 40 hours of Category 1 CME for the 2002-2004 CME 
period. 
 

5. Dr. McMaken did not submit records of some Category 1 CME purportedly taken for the 
2002-2004 CME period because he had failed to keep those records. 

 
6. Dr. McMaken did not obtain the requisite 40 hours of Category 1 CME during the 2004-

2006 CME period (April 2, 2004, through April 1, 2006).  Dr. McMaken completed the 
requisite 40 Category 1 CME hours for the 2004-2006 CME period between May 26 and 
June 30, 2006. 

 
 

CONCLUSIONS OF LAW 
 
1. The incorrect certification by David Allen McMaken, M.D., on his June 14, 2004, 

certificate renewal form as set forth in Finding of Fact 1 constitutes “making a false, 
fraudulent, deceptive, or misleading statement in *** securing or attempting to secure any 
certificate to practice or certificate of registration issued by the board,” as used in Section 
4731.22(B)(5), Ohio Revised Code. 

 
2. By not obtaining the requisite 40 hours of Category 1 CME in the 2002-2004 CME period 

as set forth in Findings of Fact 3 and 4, Dr. McMaken violated subsections (A) of Rules 
4731-10-02 and 4731-10-08, Ohio Administrative Code, and subsection (A) of Section 
4731.281, Ohio Revised Code. 
 
By not submitting records of Category 1 CME undertaken for the 2002-2004 CME period 
as set forth in Finding of Fact 5, Dr. McMaken violated subsection (C) of Rule 4731-10-08, 
Ohio Administrative Code. 
 
Dr. McMaken’s failure to obtain the requisite CME during the 2002-2004 CME period and 
his failure to submit documentation of same, constitute “violating or attempting to violate, 
directly or indirectly, or assisting in or abetting the violation of, or conspiring to violate, 
any provisions of Chapter 4731 or any rule promulgated by the Board,” as used in Section 
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4731.22(B)(20), Ohio Revised Code, to wit:  Section 4731.281, Ohio Revised Code, and 
Rules 4731-10-02 and 4731-10-08, Ohio Administrative Code. 

 
3. As set forth in Findings of Fact 2 and 3, Dr. McMaken responded in a timely manner to the 

CME audit notice for the 2002-2004 CME period and, upon that basis, did not violate 
Rules 4731-10-02 and 4731-10-08, Ohio Administrative Code, or Sections 4731.281 and 
4731.22(B)(20), Ohio Revised Code.  Nevertheless, because the Board did not previously 
have before it all of the information that was presented during the hearing, the Board was 
substantially justified in pursuing this allegation. 

 
4. Dr. McMaken’s failure to obtain the requisite CME for the 2004-2006 CME period timely, 

as set forth in Finding of Fact 6, constitutes “violating or attempting to violate, directly or 
indirectly, or assisting in or abetting the violation of, or conspiring to violate, any 
provisions of Chapter 4731 or any rule promulgated by the Board,” as used in Section 
4731.22(B)(20), Ohio Revised Code, to wit:  Section 4731.281, Ohio Revised Code. 

 
 

* * * * * 
 
There is no dispute about the basic facts involved:  Dr. McMaken did not complete his CME 
hours within the two CME periods as required, and he falsely reported completing his CME on 
the 2004 certificate renewal application.  The 2004 certificate renewal form and accompanying 
instructions provided clear guidance as to when the CME hours had to be completed.  Even if 
Dr. McMaken made an honest mistake and truly believed that he had until his certificate 
expiration date (July 1, 2004) to complete the required CME hours, the Hearing Examiner 
questions the veracity of his stated intention to timely obtain those additional hours.  For 
instance, Dr. McMaken presented no evidence that he had made plans to complete the many 
CME hours he still needed during the roughly two weeks after he completed the 2004 certificate 
renewal form and his certificate expiration date.  Additionally, even after receiving the CME 
audit notice in May 2005, Dr. McMaken did not begin to obtain the needed CME hours for the 
2002-2004 CME period for several months.  Nor did he complete the Category 1 hours for the 
2002-2004 CME period for many months after receiving the audit notice, or focus on making 
sure that he would timely meet the requirements for the 2004-2006 CME period.  Dr. McMaken 
simply disregarded his CME responsibilities. 
 
Dr. McMaken points out that he has “caught up” on his CME requirements and he has made a 
change in his employment, which could help avoid similar CME issues in the future because his 
former employment impeded his ability to participate in CME activities.  The Hearing Examiner 
believes that Dr. McMaken has sincerely learned about the need to:  meet the CME 
requirements, be accurate, maintain CME documentation, and be timely.  He also acknowledged 
that he has had to learn about finding relevant CME offerings.  The “CME lesson” has likely 
now been learned. 
 
The State views Dr. McMaken as a “second violator” and advocates a 90-day suspension of 
Dr. McMaken’s certificate, a $10,000 fine, and audits for three subsequent CME periods.  The 
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Respondent views the allegations as one long continuous act.  The Hearing Examiner disagrees 
with the Respondent on this point and, instead, finds that there were separate violations alleged 
over different time periods.  Based upon the violations of Section 4731.281, Ohio Revised Code, 
and that statute’s authority to impose a fine or civil penalty, the Hearing Examiner concludes that 
the fine to be assessed is: 

 
CME violations associated with the 2002-2004 period $5,000 
CME violation associated with the 2004-2006 period          05 

 Total        $5,000 
 
Additional sanctions, but not a civil penalty, are also appropriate for the other violations found.  
Upon consideration, the Hearing Examiner does not feel that a suspension is warranted in this 
situation, particularly since Dr. McMaken has already rectified the CME shortage6 and recently 
began working for a new employer (a suspension might jeopardize that employment).  The 
Hearing Examiner concludes that a reprimand is appropriate.  Also, the Hearing Examiner agrees 
with the State that subsequent mandatory audits are needed for three CME periods, as well as 
reporting to employers and hospitals, and reporting to other licensing authorities. 
 
 

PROPOSED ORDER 
 
It is hereby ORDERED that: 
 
A. REPRIMAND:  David Allen McMaken, M.D., is REPRIMANDED. 
 
B. FINE:  Dr. McMaken shall pay a FINE of $5,000 to the State Medical Board of Ohio.  This 

fine shall be paid no later than 30 days after the effective date of this Order or as otherwise 
determined by the Board. 

                                                 
5Section 4731.281(E), Ohio Revised Code, provides as follows: 
 

If an individual certifies completion of the number of hours and type of continuing medical education 
required to receive a certificate of registration or reinstatement of a certificate to practice, and the 
board finds through the random samples it conducts under this section or through any other means that 
the individual did not complete the requisite continuing medical education, the board may impose a 
civil penalty of not more than five thousand dollars.  The board’s finding shall be made pursuant to an 
adjudication under Chapter 119. of the [Ohio] Revised Code and by an affirmative vote of not fewer 
than six members.  (Emphasis added.) 

 
This statutory authority will not permit the imposition of a civil penalty for the CME violation associated with the 
2004-2006 period because, at the time Dr. McMaken certified completion of his CME to renew his certificate (July 
19, 2006), he had completed the requisite CME hours.  He had not completed the Category 1 CME hours within the 
CME period, but the plain language of Section 4731.281(E), Ohio Revised Code, only allows the Board the ability 
to impose the civil penalty if the certified CME was not completed when certified. 
 
6The Board has issued suspensions specifically to provide the respondents with the clear opportunity to complete 
their CME requirements.  However, that period of time is not needed here because Dr. McMaken has completed his 
CME requirements for the two CME periods involved in this consolidated proceeding. 
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