IN THE COURT OF APPEALS OF QHIO

TENTH APPELLATE DISTRICT

Mitchell Edward Simons, M.D., : CLERK ) ;3
Appellant-Appellant, ’
v, No. 06AP-1000
(REGULAR CALENDAR)

State Medical Board of Ohio,
Appellee-Appellee.

JOURNAL ENTRY OF DISMISSAL

Appellant, through counsel, having filed a motion to voluntarily dismiss this

appeal, the same is approved and this appeal is hereby dismissed. Costs shall be

assessed against appellant.
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IN THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, OHIO

MITCHELL EDWARD SIMONS, M.D.,

Appeliant, :
V. . Case No. 06CVF-010837

STATE MEDICAL BOARD OF OHIO, : JudgeLynch TERM
: BY:

lNNO.i

APPELLANT MITCHELL EDWARD SIMONS, M.D.’S NOTICE OF
VOLUNTARY DISMISSAL

A e —————

Appellee.

Pursuant to Civ. R, 41(A)X1), Appeliant Mitchell Edward Simons, M.D.

voluntarily dismisses this administrative appeal.

Respectfully submitted,

LANE, ALTON & HORST, LLC

el

Jefﬁg J\ Jur Y0012107)
Tth lo 175 South Third Street
Columbus QOhio 43215

(614) 228-6885 (Phone)

(614) 228-0146 (Facsimile)

ijurca@lahAlaw.com

<
Cgunsel for Appellant . 5%
Mitchell E. Simons, MD. & & %
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CERTIFICATE OF SERVICE

_-_.._-_l-l_-_._I

The undersigned hereby certifies that a true and accurate copy of the
foregoing was duly served, via facsimile and regular U.S. mail, postage prepaid,
this 28" day of December, 2006, upon the following:

Barbara J. Pfeiffer, Esq.

Assistant Attorney General

Health and Human Services Section
30 East Broad Street, 26th Floor
Columbus, Ohio 43215-3428
Atiorney for Appelle

Siate Medica! Board of Ohio
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e
IN THE COURT OF APPEALS OF FRANKLIN couwnﬁimi@
TENTH APPELLATE DISTRICT

Srite

vupft bLL ,-“'J ‘
MITCHELL EDWARD SIMONS, M.D., CLERy - B s [0
: CoUn
Appeliant, . Case No. 06APE-10-1000 E

V.
Accelerated Calendar
STATE MEDICAL BOARD OF CHIO,
(Appeal from the Court of
Common Pleas, Franklin County,
Appellee. . Case No. 06CVF-010837
. Judge Lynch)

APPELLANT MITCHELL EDWARD SIMONS. M.D.’S
MOTION TO VOLUNTARILY DISMISS APPEAL

Pursuant to App. R. 28, Appellant Michell Simons, M.D. moves to
voluntarily dismiss this appeal, as he has decided not to proceed further with this
litigation.

Respectfully submitted,

LANE, ALTON & HORST, LLC

L
Jei@‘{)}g{ )duﬂcal/ (0012107)
7th Rloor, 175 South Third Street
Colurtibus, Ohio 43215

(614) 228-6885 (Phone)

(614) 228-0146 (Facsimile)
jiurca@lah4dlaw.com

Counsel for Appellant,
Mitchell E. Simons, M.D.
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and accurate copy of the
foregoing was duly served, via facsimile and regular U.S. mail, postage prepaid,
this 28" day of December, 2006, upon the following:

Barbara J. Pfeiffer, Esq.

Assistant Attorney Generali

Health and Human Services Section
30 East Broad Street, 26th Floor
Columbus, Ohio 43215-3428
Attorney for Appellee

State Medical Board of Chio
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IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT A
RPN
Mitchell Edward Simons, M.D., COURTS

Appellant-Appeliant,
V. : No. 06AP-1000
State Medical Board of Ohio, : (REGULAR CALENDAR)

Appellee-Appeliee.

JOURNAL ENTRY

Appellant's November 13, 2006 motion for a stay of proceedings is
denied.

s ] L

Judge William A, Kiatt .
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IN THE COURT OF APPEALS OF OHIO )
SOURT OF APPEALS
TENTH APPELLATE DISTRICT CEANYE 0 B0

Mitchell Edward Simons, M.D., o
CLERK OF COURTS

Appe!lant-Appe!lant,
V. | : No. 06AP-1000
State Medical Board of Ohio, : (REGULAR CALENDAR)
Appellee-Appellee.
 JOURNAL ENTRY

Apbeiiént's Octobéf 4, 2006 motion fdr a-suspehsion of iﬁe decision of the
State Medical Board of Ohio pending appeal is denied.

Wy At

Judge William A. Klatt, P}~

A CAUPITERS

?.

Judge Susén. Brown
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IN THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, OHIO

MITCHELL EDWARD SIMONS, M.D,,

'y
N

Appellant, @

V. Case No. 06CVF-010837 m

STATE MEDICAL BOARD OF OHIO, : Judge Lynch @
: o

Appeliee. &

3

o

NOTICE OF APPEAL

201 Hd %1~ 19030

Notice is hereby given that Appellani, Mitchell Edward Simons, M.D.,

hereby appeals to the Court of Appeals of Franklin County, Ohio, Tenth Appellate

District, from the Decision and Entry entered in this action on the 18" day of

September, 2006. A copy of the Decision and Entry is attached as Exhibit A.

Respectfully submitted,
LANE, ALTON & HORST, LLC

00,00

Jeffray J. rcfa I (0012107)
7th Floor A 75tSouth Third Street
Columbus, Ohio 43215

(614) 228-6885 (Phone) o
(614) 228-0146 (Facsimile) =2
jjurca@lah4law.com N
Counsel for Appellant, :_’”
Mitchell E. Simons, M.D. 2
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ERTIFICATE OF SERVICE

The undersighed hereby certifies that a true and accurate copy of the
y
foregoing was duly served, via regular U.S. mail, postage prepaid, this 4(' day
of October, 2006, upon the following:

Barbara J. Pfeiffer, Esq.

Assistant Attorney General

Health and Human Services Section
30 East Broad Street, 26th Floor
Columbus, Ohio 43215-3428
Attorney for Appelle

State Medical Board of Ohio

b 0

Je{f/ré@,r. Zaui%ca {0012107)
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO

Mitchell Edward Simons, M.D.

V.

Appellant,
Case No. 06-CVF-08-10837

State Medical Board of Ohio, X
JUDGE LYNCH

Appellee. :
<
o)

DECISION AND ENTRY DENYING APPELLANT’S MOTION TO STAY >
FILED AUGUST 18, 2006 - B
lr“\'\

Rendered this ‘__lﬁ;y of September, 2006. e © Sz
- y ARyl
:.) .:,:.‘.r', 5 0

RN
A
W
3

LYNCH, J.

This matter is before the court upon the motion of appellant to stay the c@er fi}
o
(‘,")

the State Medical Board of Ohio pursuant to R.C. § 119.12 pending appeal. The State

Medical Board of Ohio (Board) filed a memorandum contra. The court has considered

all memlorandalt submitted.
The Board’s Order, mailed August 8, 2006, requires that appellant obtain the

Board’s prior approval prior to commencing the practice of medicine and surgery in
Ohio. Further, the Board requires that a chaperone must be present when appellant has

any personal contact with a female patient. -The Board took disciplinary action against
appellant pursuant to R.C. § 4731.22(B) following appellant’s execution of an agreed

order with the Commonwealth of Kentucky Board of Medical Licensure requiring similar

limitations for contact with female patients.
Now, appellant moves for a stay of the Board’s Order, claiming that the

permanent limitation creates a de facto revocation of appellant’s license and constitutes



an “unusual hardship” for the purposes of R.C. § 119.12. Appellant also claims that the
de facto revocation will lead to its report to the National Practitioner Data Bank and tlha"t
appellant will be terminated from reimbursements of insurance plans, HMOs, and PPOs.
Therefore, appellant claims that a stay of the Board’s Order pending the appeal before
this court is warranted at this time. The court disagrees.

Tn order to obtain a suspension of an order under R.C. § 119.12, the movant must
demonstrate that he will suffer “unusual hardship” if the stay is not granted. The Tenth
District Court of Appeals discussed the following factors as considerations of whether it
is appropriate to stay an administrative board’s order pending judicial review. Krihwan
Pontiac-GMC Truck, Inc. v. GMC (2001), 141 Ohio App. 3d 777. Those factors are: (1)
whether appellant has shown a strong or substantial likelihood or probability of success
on the merits; (2) whether appellant has shown that it will suffer irreparable injury; (3)
whether the issuance of a stay will cause harm to others, and (4) whether the public
interest would be served by granting a stay.

It is appellant’s position that, absent a stay, he will suffer unusual hardship, as he
expects damage to his professional reputation and will be unable to earn an income
during the appellate period. The court finds that foreseeable financial hardship from the
suspension of one’s license does not rise to the level of unusual hardship. See Kihwan
Pontiac-GMC Truck, at 783 (noting that, “virtually all license suspension or terminations
involve some degree of hardship but only those involving ‘unusual hardship’ are
candidates for a stay”). If appellant is entitled to vindication from the underlying Order,

the administrative appeals process will evaluate the merits of his claims.



Further, the court agrees with the Board that unusual hardship cannot be
demonstrated where appellant has not sought approval from the Board to practice in Ohio
and, accordingly, to date no request has been denied. The court agrees that the Board’s
approval is a safeguard requirement to ensure that appellant has the requisite chaperone
in place before appellant commences practicing medicine in Ohio. The court also notes
that the Board claims that the agreed order in Kentucky has already been reported to the
National Practitioner Data Bank and that aﬁy adverse consequences to appellant have
already occurred.

Upon review, the court does not find appellant’s position well taken, as appellant

has failed to show any unusual hardship as is required by Ohio law. Accordingly, the

Oidee M bpu—

JulielM. Lynch, Judge /

court DENIES appellant’s motion to stay.

IT IS SO ORDERED.

Copies to:

Jeffrey J. Jurca, Esq.
Counsel for Appellant

Barbara Pfeiffer, Esq.
Assistant Attorney General



IN THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, OHIO

MITCHELL EDWARD SIMONS, M.D.
81 Sweetbriar Avenue
Fort Thomas, Kentucky 41075

Appeliant, 06CVFO08 10837

V. . Case No.
: ~ 2
STATE MEDICAL BOARD OF OHIO : Judge & E‘
77 South High Street, 17" Floor : g _x
Columbus, Ohio 43215-6108 — f“'é’
Appellee U
£ 8
NOTICE OF APPEAL = 3

Mitchell Edward Simons, M.D., hereby gives notice of his appeal, pursuant

to R.C. 119.12, of the Order of the. State Medical Board of Ohio, mailed on

August 8, 2006, a copy of which is attached hereto.

Appellant states that the Board’s Order is not based on reliable, probative,

and substantial evidence, and was not issued in accordance with law.
Respectfully submitted,

LANE, ALTON & HORST, LLC

D, 0 2 q 5

/(0612107)=

Jeffrl'iy  Yurda
7th . 1756 South Third s%?eet_

Columbus Ohio 43215 &
(614) 228-6885 (Phone) '
(614) 228-0146 (Facsamlle)“'
jlurca@lah4law.com N
Counsel for Respondent. =<
Mitchell E. Simons, M.D.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the

foregoing was duly served, via regular U.S. mail, postage prepaid, this /§ 7 day
of August, 2006, upon the following:

427031

Barbara J. Pfeiffer, Esq.

Assistant Attorney General

Health and Human Services Section
30 East Broad Street, 26™ Floor
Columbus, Ohio 43215-3400
Facsimile No. 614-466-6090
Attorney for State of Ohio
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State Medical Board of Ohio

77 S. High St., 17th Floor e Columbus, OH 43215-6127 e (614) 466-3934 o Website: www.med.ohio.gov

July 12, 2006

Mitchell Edward Simons, M.D.
81 Sweetbriar
Ft. Thomas, KY 41075

Dear Doctor Simons:

Please find enclosed certified copies of the Entry of Order; the Report and
Recommendation of Sharon W. Murphy, Attorney Hearing Examiner, State Medical
Board of Ohio; and an excerpt of draft Minutes of the State Medical Board, meeting in
regular session on July 12, 2006, including motions approving and confirming the
Findings of Fact and Conclusions of the Hearing Examiner, and adopting an amended
Order.

Section 119.12, Ohio Revised Code, may authorize an appeal from this Order. Such an
appeal must be taken to the Franklin County Court of Common Pleas.

Such an appeal setting forth the Order appealed from and the grounds of the appeal must
be commenced by the filing of an original Notice of Appeal with the State Medical Board
of Ohio and a copy of the Notice of Appeal with the Franklin County Court of Common
Pleas. Any such appeal must be filed within fifteen (15) days after the mailing of this
notice and in accordance with the requirements of Section 119.12, Ohio Revised Code.

THE STATE MEDICAL BOARD OF OHIO

Lance A. Talmage, M.D.
Secretary

LAT:jam
Enclosures

CERTIFIED MAIL NO. 7003 0500 0002 4329 8821
RETURN RECEIPT REQUESTED

Cc: Jeffrey J. Jurca, Esq.

CERTIFIED MAIL NO. 7003 0500 0002 4329 9996
RETURN RECEIPT REQUESTED

Tl £-5 -6



CERTIFICATION

I hereby certify that the attached copy of the Entry of Order of the State Medical Board of
Ohio; Report and Recommendation of Sharon W. Murphy, State Medical Board Attorney
Hearing Examiner; and excerpt of draft Minutes of the State Medical Board, meeting in
regular session on July 12, 2006, including motions approving and confirming the
Findings of Fact and Conclusions of the Hearing Examiner, and adopting an amended
Order; constitute a true and complete copy of the Findings and Order of the State Medical
Board in the matter of Mitchell Edward Simons, M.D., as it appears in the Journal of the
State Medical Board of Ohio.

This certification is made by authority of the State Medical Board of Ohio and in its

behalf.
& Lo
Lance A. Talmage, M.D. J
Secretary
(SEAL)
July 12, 2006

Date



BEFORE THE STATE MEDICAL BOARD OF OHIO
IN THE MATTER OF *
MITCHELL EDWARD SIMONS, M.D.  *

ENTRY OF ORDER

This matter came on for consideration before the State Medical Board of Ohio on
July 12, 2006.

Upon the Report and Recommendation of Sharon W. Murphy, State Medical Board
Attorney Hearing Examiner, designated in this Matter pursuant to R.C. 4731.23, a true
copy of which Report and Recommendation is attached hereto and incorporated herein,
and upon the modification, approval and confirmation by vote of the Board on the above
date, the following Order is hereby entered on the Journal of the State Medical Board of
Ohio for the above date.

It is hereby ORDERED that:

A. Dr. Simons’ certificate will be PERMANENTLY LIMITED and
RESTRICTED as follows:

1. Dr. Simons shall not commence practice in Ohio without prior Board
approval.

2. Dr. Simons shall have a chaperone present throughout any personal contact
with a female patient in his professional office or in any other clinical setting.

a.  Any chaperone utilized by Dr. Simons must be approved, in advance,
by the Board or its staff. Dr. Simons may submit and the Board or its
staff may approve more than one chaperone to fulfill this requirement.
Dr. Simons shall be solely responsible for payment of the costs of such
chaperone(s).

b.  Any chaperone utilized by Dr. Simons must agree in writing to the
following:



In the matter of Mitchell Edward Simons, M.D.

Page 2

1. The chaperone shall remain present and within direct eyesight
and within clear hearing distance of Dr. Simons and the patient
throughout the entire period Dr. Simons is with a female patient;

il.  The chaperone shall accurately record the chaperone’s presence,
or absence, for the entire duration of such patient interaction in
the patient’s chart, or the patient record maintained by that
clinical setting;

iii.  The chaperone shall immediately notify the Board of any
violation of the chaperone requirement by Dr. Simons.

c.  Upon request Dr. Simons shall immediately make available any
requested patient charts for female patients and/or documentation about
patient contacts outside of the office. Dr. Simons shall also make
available, upon request, the chaperone(s) for interview by Board agents
regarding Dr. Simons’ compliance with these conditions.

d.  IfDr. Simons is called upon to see a female patient at a hospital or an
outpatient surgical center, he may treat that patient so long as a
professional member of the hospital or outpatient surgical center staff'is
present and is able to hear and see all interactions between Dr. Simons
and the patient, throughout Dr. Simons’ entire interaction with the
patient during the treatment. In such circumstances, Dr. Simons shall
have the staff member note his or her presence in the patient’s chart.
Dr. Simons shall maintain a log for all such circumstances, which shall
contain: the patient’s name, the date of treatment, the reason for
treatment, and the name and signature of the staff member attending,.
Dr. Simons may utilize a computer generated report from the hospital
as the required log, so long as all necessary information is contained
within the computer printout. Upon request of the Board, Dr. Simons
shall make this log and any patient records available for review.

Dr. Simons shall also take any steps necessary to permit, arrange or
assist the Board’s agents to be able to interview the applicable hospital
staff members, upon request.

3. Dr. Simons shall not have sexual contact with any patient.

Within thirty days of the effective date of this Order, or as otherwise
determined by the Board, Dr. Simons shall provide a copy of this Order to all
employers or entities with which he is under contract to provide health care
services or 1s receiving training; and the Chief of Staff at each hospital where
he has privileges or appointments. Further, Dr. Simons shall provide a copy
of this Order to all employers or entities with which he contracts to provide
health care services, or applies for or receives training, and the Chief of Staff
at each hospital where he applies for or obtains privileges or appointments.
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Further, Dr. Simons shall provide this Board with a copy of the return receipt
as proof of notification within thirty days of receiving that return receipt,
unless otherwise determined by the Board.

Within thirty days of the effective date of this Order, or as otherwise determined
by the Board, Dr. Simons shall provide a copy of this Order by certified mail,
return receipt requested, to the proper licensing authority of any state or
jurisdiction in which he currently holds any professional license. Dr. Simons
shall also provide a copy of this Order by certified mail, return receipt
requested, at time of application to the proper licensing authority of any state in
which he applies for any professional license or reinstatement or restoration or
restoration of any professional license. Further, Dr. Simons shall provide this
Board with a copy of the return receipt as proof of notification within thirty
days of receiving that return receipt, unless otherwise determined by the Board.

This Order shall become effective immediately upon mailing of notification of

approval by the Board.
Lance A. Talmage, M.D. /4
(SEAL) Secretary
July 12, 2006

Date
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REPORT AND RECOMMENDATION
IN THE MATTER OF MITCHELL EDWARD SIMONS, M.D.

The Matter of Mitchell Edward Simons, M.D., was heard by Sharon W. Murphy, Esq., Hearing
Examiner for the State Medical Board of Ohio, on August 25 and October 27, 2005.

L.

II.

INTRODUCTION

Basis for Hearing

A. By letter dated May 18, 2005, the State Medical Board of Ohio [Board] notified
Mitchell Edward Simons, M.D., that it had proposed to take disciplinary action against
his certificate to practice medicine and surgery in Ohio. The Board’s action was based
on allegations that the Commonwealth of Kentucky Board of Medical Licensure
[Kentucky Board] had filed an Agreed Order setting terms and conditions under which
Dr. Simons could practice medicine in Kentucky. The Board alleged that the
Kentucky Board’s action constituted ““[a]ny of the following actions taken by the
agency responsible for regulating the practice of medicine and surgery * * * in another
jurisdiction, for any reason other than the nonpayment of fees: the limitation,
revocation, or suspension of an individual’s license to practice; acceptance of an
individual’s license surrender; denial of a license; refusal to renew or reinstate a
license; imposition of probation; or issuance of an order of censure or other
reprimand,’ as that clause is used in Section 4731.22(B)(22), Ohio Revised Code.”
Accordingly, the Board advised Dr. Simons of his right to request a hearing in this
matter. (State’s Exhibit 1A)

B.  On June 10, 2005, Jeffrey J. Jurca, Esq., submitted a letter requesting a hearing on
behalf of Dr. Simons. (State’s Exhibit 1B)

Appearances

A. On behalf of the State of Ohio: Jim Petro, Attorney General, by Barbara J. Pfeiffer,
Assistant Attorney General.

B.  On behalf of the Respondent: Jeffrey J. Jurca, Esq.

EVIDENCE EXAMINED

Testimony Heard

J. Fox DeMoisey, Esq.



Report and Recommendation
In the Matter of Mitchell Edward Simons, M.D.
Page 2

Il.  Exhibits Examined

A. Presented by the State

1.  State’s Exhibits 1A through 1F: Procedural exhibits. [State’s Exhibit 1A was
paginated by the Hearing Examiner post hearing; moreover, pages 18 through 25
were excluded pursuant to an evidentiary ruling and proffered separately. See
Hearing Transcript at 113-116; and Proffered Materials, below.]

2.  State’s Exhibit 2: Certification by the Board that Dr. Simons’ certificate to practice
in Ohio, issued in 1984, was current as of August 19, 2005.

3. State’s Exhibit 3: Certified copy of documents regarding Dr. Simons on file
with the Kentucky Board of Medical Licensure. [Pages 15 through 22 were
excluded pursuant to an evidentiary ruling and proffered separately. See Hearing
Transcript at 113-116; and Proffered Materials, below.]

4.  State’s Exhibit 4: Ohio State Medical Board’s Memorandum in Response to
Respondent’s Oral Request to Postpone Issuance of a Report and
Recommendation Until Final Disposition of Respondent’s Petition for
Declaritory (SIC) Judgment Pending in the Commonwealth of Kentucky.

5. State’s Exhibit 5: Closing Brief of Ohio State Medical Board.

B. Presented by the Respondent

1.  Respondent’s Exhibit A: August 4, 2005, affidavit of Dr. Simons.

2. Respondent’s Exhibit B: Copy of the Board’s Disciplinary Guidelines, effective
April 2002.

3. Respondent’s Exhibit C: Copy of Kerr v. Kentucky State Board of Registration
(Ky. App. 1990), 797 S.W.2d 714, and Kentucky statutes.

4.  Respondent’s Exhibit D: Copy of “Petition for Declaritory Judgment” [sic] in
Simons v. Kentucky Board of Medical Licensure, filed in Jefferson Circuit Court,
Kentucky, on October 26, 2005.

5. Respondent’s Exhibit E: Copy of Ky. Rev. Stat. § 311.597.

6.  Respondent’s Exhibit F: Closing Brief of Respondent, Mitchell Edward
Simons, M.D.
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C. Presented by the Hearing Examiner, sua sponte

Board Exhibit A: January 12, 2006, Entry extending the date for filing written
closing arguments until February 15, 2006.

PROFFERED MATERIALS

Proffer A: The portions of State’s Exhibits 1A and 3 which contain the unproven allegations in
the Administrative Complaint issued by the Commonwealth of Kentucky Board of Medical
Licensure against Dr. Simons. (See Hearing Transcript at 113-116)

PROCEDURAL MATTERS

At the close of the hearing, the parties agreed to submit written closing arguments.
Pursuant to a schedule set forth by the Hearing Examiner, the final written argument was
filed on February 15, 2006. The hearing record closed at that time. (See Hearing Transcript
at 118-119; Board Exhibit A)

At hearing, Dr. Simons requested that the Hearing Examiner defer from filing this Report
and Recommendation until pending matters in the Commonwealth of Kentucky have been
resolved. The State objected to this request. The Hearing Examiner sustains the State’s

objection. (See Hearing Transcript at 116-118; Respondent’s Exhibit F; State’s Exhibit 4)

SUMMARY OF THE EVIDENCE

All exhibits and transcripts of testimony, even if not specifically mentioned, were thoroughly
reviewed and considered by the Hearing Examiner prior to preparing this Report and
Recommendation.

1.

On November 3, 2003, the Commonwealth of Kentucky Board of Medical Licensure
[Kentucky Board] filed an Administrative Complaint against Mitchell E. Simons, M.D.
(State’s Exhibit [St. Ex.] 3 at 14, 27) On January 20, 2005, Dr. Simons entered into an Agreed
Order with the Kentucky Board. (St. Ex. 3 at 2-13) The Agreed Order set forth stipulated facts,
including the following:

14.  On September 26, 2001, a Complaint and Jury Demand was filed in the Court
of Common Pleas in Hamilton County, Ohio against the licensee
[Dr. Simons]. The Complaint was filed on behalf of a former patient and
alleged that the licensee inappropriately treated the patient and subjected the
patient to sexual harassment.
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15.  On December 19, 2001, the licensee signed and submitted his 2002
Application for Renewal of Kentucky Medical/Osteopathic License for Year
2002. The licensee answered “NO” in response to question twenty-one (21):

“Since you last registered * * * are any malpractice or other civil
actions against your medical practice presently pending in any court?”

(St.Ex. 3at8)

2. Inthe Agreed Order, Dr. Simons also stipulated to facts surrounding the patients’ complaints,
including the following:

2. The licensee’s medical specialty is Pain Management.

3. On December 27, 2002, the Board received a letter from Lisa Hinkle, an attorney,
reporting allegations of inappropriate conduct by the licensee towards a patient.

4,  Patient A was interviewed and reports that she injured her shoulder and hip * * *.
Two and a half years ago (2000), she started seeing the licensee for pain
management. * * * Each visit Patient A was given a gown and asked to disrobe
from the waist up, leaving her bra on. During one visit she disrobed as instructed
***_During the examination, Patient A alleged that the licensee touched her
breast. Patient A alleges that such an examination occurred on approximately
three (3) more occasions. On another occasion while examining her for a hip
injury, the licensee began the exam by having her walk toward him while he was
seated on a stool. When she reached him, he turned her around, so that he was
behind her. Still seated, he felt her lower hip (buttocks). He turned her facing
him, commenting, and touching her tattoo, which is located in the center of her
abdomen. During this visit, Patient A alleged that the licensee touched her breast
and kissed her.

5. Patient B alleged inappropriate contact by the licensee. *** Although Patient B
was primarily treated by other physicians in the office, she reports that within a
year she was treated by the licensee three times. During her first visit, Patient B
alleged that the licensee touched her breast and inquired about her breast
implants. ***

6.  Nancee Burlington, R.N., stated that she has worked with the licensee for
approximately six weeks. She has received no complaints from female
patients regarding inappropriate touching. Ms. Burlington stated that the
licensee and his Physician Assistant, Tom Feeny, do not use chaperones
during female exams. If a female patient is new, she is asked to disrobe to
her underwear and given a gown, but during follow up visits they are seldom
asked to disrobe. Ms. Burlington stated that she was amazed that nothing
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has been said regarding the use of chaperones, because her past employers
required them. She did not see how inappropriate touching could occur,
because the patient schedule is very heavy, not allowing time for something
of that nature, and the licensee does not engage in small talk.

* * %

10. ***[T]he licensee advised that he does not use chaperones. The licensee
could not think of a reason he would need to examine breasts. He might need
to examine in close proximity to the breasts due to the muscle structure and
occasionally need to examine the hip area. The licensee denies touching any
patient inappropriately.

(St. Ex. 3 at 2-5) The Agreed Order further states that Dr. Simons’ staff, including his medical
assistant, physician assistant, and electro-diagnostic technologist, reported that they had
received no complaints regarding inappropriate touching by Dr. Simons. (St. Ex. 3 at 4)

The Stipulated Facts in the Agreed Order also include Dr. Simons’ lengthy descriptions of his
treatment of Patients A and B. Moreover, Dr. Simons denied the allegations against him
made by Patients A and B, including the following: Dr. Simons denied that he had instructed
Patient A to take Valium before office visits, that he had instructed his staff to give certain
patients the “4:30 appointments,” and that he had had inappropriate contact with Patient A.

In addition, Dr. Simons asserted that he had examined Patient B’s breast because she had
expressed concern over a possible rupture of a breast implant. (St. Ex. 3 at 5-7)

3. The Agreed Order quoted several passages from the American Medical Association’s Code
of Medical Ethics on Sexual Misconduct in the Practice of Medicine. The quotation of
Opinion 8.21 included the following: “From the standpoint of ethics and prudence, the
protocol of having chaperones available on a consistent basis for patient examinations is
recommended.” (St. Ex. 3at7)

4.  The Agreed Order also set forth Stipulated Conclusions of Law, including the following:

While the licensee denies that he violated any provision of the Kentucky Medical
Practice Act, the parties agree that that [sic] the Hearing Panel could conclude from
the evidence presented at an evidentiary hearing that the licensee has engaged in
conduct which violates the relevant provisions of the Kentucky Medical Practice
Act, KRS 311.595(9) and/or KRS 311.597. Accordingly, the parties agree there
are legal grounds for the parties to enter into this Agreed Order.

(St. Ex. 3at 8)

5. The Agreed Order states that the “license to practice medicine held by Mitchell E.
Simons, M.D., is subject to the terms and conditions of this AGREED ORDER for an
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indefinite term, or until further order of the Board.” (St. Ex. 3 at 9) The Agreed Order further
states that Dr. Simons “may continue with the full active practice of medicine” in Kentucky
subject to the following “TERMS AND CONDITIONS”:

a.  The licensee SHALL have a chaperon present throughout any personal contact
with a female patient in his professional office or in any other clinical setting.

b.  Any chaperon utilized by the licensee must be approved, in advance, by the
Board or its staff and must agree in writing to 1) remain present and within
direct eyesight and within clear hearing distance of the licensee and the patient
throughout the entire period the licensee is with a female patient;

2) accurately record the chaperon’s presence, or absence, for the entire duration
of such patient interaction in the patient’s chart, or the patient record maintained
by that clinical setting; 3) immediately notify the designated contact person

at the Board’s offices to report any violation of the chaperon requirement by the
licensee. The licensee may submit and the Board or its agents may approve
more than one chaperon to fulfill this requirement. The licensee shall be solely
responsible for payment of the costs of such chaperon(s).

c.  Upon request, the licensee SHALL immediately make available any requested
patient charts for female patients and/or documentation about patient contacts
outside of the office. The licensee shall also make available, upon request, the
chaperon(s) for interview by Board agents regarding his compliance with that
condition.

d.  Ifthe licensee is called upon to see a female patient at the hospital or an
outpatient surgical center, he may treat that patient so long as a professional
member of the hospital’s staff is present and is able to hear and see all
interactions between the licensee and the patient, throughout the physician’s
entire interaction with the patient during the treatment. In such circumstances,
the licensee will have the staff member note their presence in the patient’s chart
and he shall maintain a “log” for all such circumstances, which shall contain: the
patient’s name, date of treatment, reason for treatment in the hospital, and name
of staff member attending. The licensee may utilize a computer generated report
from the hospital as the required “log,” so long as all necessary information is
contained within the computer printout. Upon request of the Board’s agent(s),
the licensee shall make this log and any patient record(s) available for review.
The licensee shall also take any step(s) necessary to permit, arrange or assist the
Board’s agent(s) to be able to interview the applicable hospital staff member(s),
upon request.

e.  Thelicensee SHALL NOT have sexual contact with any patient.
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f.  The licensee SHALL complete the “Maintaining Proper Boundaries” course
through the Center for Professional Health at VVanderbilt University Medical
Center in Nashville, Tennessee within six (6) months from entry of this Agreed
Order.

g.  The licensee SHALL provide written proof that he has successfully completed
the “Maintaining Proper Boundaries” course to the Board’s agent assigned to
supervise his probation and the Board’s General Counsel or Assistant General
Counsel.

(St.Ex. 3at9)

6.  The Agreed Order provides that, should Dr. Simons violate any term of the Agreed Order, that
violation may serve as basis for additional disciplinary action * * *.” (St. Ex. 3 at 11)(emphasis
added)

7. On August 24, 2005, Dr. Simons stated in an affidavit that he had completed the “Maintaining
Proper Boundaries” course described in the Agreed Order. He further stated that he has followed
and will continue to follow all the terms and conditions set forth in the Agreed Order in his
practice in Ohio and Kentucky." (Respondent’s Exhibit [Resp. Ex.] A)

LEGAL ARGUMENT

1. Athearing, Dr. Simons argued that the Board may not discipline his certificate based on the
Kentucky Board action because the Kentucky Board action was illegal and unconstitutional. As
basis for this argument, Dr. Simons advised that, on October 25, 2005, he had filed a Petition for
Declaritory Judgment [sic] in the Jefferson Circuit Court in Kentucky. In this petition,

Dr. Simons alleged that, in June 2005, the Kentucky Board had filed an Adverse Action Report
with the National Practitioner Data Bank [NPDB], reporting Dr. Simons” Agreed Order as a
“final disciplinary action.” Dr. Simons provided a copy of his dispute to the NPDB regarding the
Kentucky Board’s report, along with a copy of the Kentucky Board’s policy for reporting to the
NPDB. Dr. Simons further alleged that the Kentucky Board had declined to grant his request to
withdraw its designation of the matter to the NPDB. Dr. Simons claimed, among other things,
that the Kentucky Board’s policy for reporting its orders to the NPDB is illegal and
unconstitutional. (Resp. Ex. D and attached exhibits; see, also, Resp. Exs. B-C, E, F; St. Ex. 5)

! During the hearing on October 27, 2005, Dr. Simons’ counsel acknowledged that, when practicing in Ohio, Dr.
Simons’ compliance with the terms and conditions of the Agreed Order is voluntary and not pursuant to any order.
See Hearing Transcript at 117-118.
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In addition, J. Fox DeMoisey? testified at hearing on behalf of Dr. Simons. Mr. DeMoisey
testified that he had been Dr. Simons’ attorney during the proceedings in Kentucky.

Mr. DeMoisey further testified regarding Kentucky law and the Kentucky Board. He stated that
it had been his understanding that Dr. Simons” Agreed Order would not be deemed by the
Kentucky Board to be a “disciplinary action” reportable to the NPDB. Although Mr. DeMoisey
acknowledged that no agreement to that effect appears in the Agreed Order, he argued that the
language of the Agreed Order legally requires that it must be “something other than a final
disciplinary action in Kentucky.” (Tr. at 25-111; Resp. Ex. C; see also, St. Ex. 5)

The Hearing Examiner finds this argument unpersuasive, especially since the Agreed Order
provides that, “should Dr. Simons violate any term of the Agreed Order, that violation may
serve as basis for additional disciplinary action * * *.”” (Emphasis added.)

2. Dr. Simons also argued that the Kentucky Board’s action against him is not actionable by
this Board because Section 4731.22(B)(22), Ohio Revised Code, provides a list of penalties
that are actionable if imposed by another state. More specifically, that section provides that
the Board may act based on the action of another state only when the other state imposes
one or more of the following penalties:

the limitation, revocation, or suspension of an individual’s license to practice;
acceptance of an individual’s license surrender; denial of a license; refusal to
renew or reinstate a license; imposition of probation; or issuance of an order
of censure or other reprimand.

R.C. 4731.22(B)(22). Dr. Simons acknowledged that the statute includes limitations, but
argued that the penalties imposed by the Kentucky Board were conditions rather than
limitations. Therefore, he reasoned, the action of the Kentucky Board is not actionable
under Section 4731.22(B)(22), Ohio Revised Code, because the penalties imposed by the
Kentucky Board are not included in the actionable penalties listed in that statute.

(Tr. at 29-111; Resp. Exs. C, F; see also, St. Ex. 5)

This argument is without merit. The Agreed Order imposes requirements on Dr. Simons
that limit and restrict him as a physician, in that Kentucky law does not require all
physicians to have a chaperone present during contact with female patients. Pursuant to the
Agreed Order, if Dr. Simons does not obtain a chaperone, he is restricted from treating
female patients in Kentucky. Moreover, Kentucky law does not require that all physicians
complete a course in “Maintaining Proper Boundaries.” Thus, Dr. Simons is practicing under
limitations that do not apply to other physicians in Kentucky, regardless of whether the
Agreed Order explicitly designated the requirement as a “restriction” or “limitation.”

2 In his August 24, 2005, affidavit, Dr. Simons stated that he had been represented before the Kentucky Board by his
attorney, J. Fox DeMoisey. Moreover, Dr. Simons authorized Mr. DeMoisey to testify on his behalf before the Ohio
Board within narrow parameters, as follows: “I hereby authorize attorney DeMoisey to testify for the limited purpose of
discussing his legal analysis of the Agreed Order dated February 17, 2005.” (Resp. Ex. A)
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3. Finally, Dr. Simons argued that, because the Kentucky Board’s Agreed Order contains neither
findings that the patients’ allegations are true nor admissions of guilt by Dr. Simons, the
Board cannot take action against him based on the Kentucky Board’s Agreed Order.
However, Section 4731.22(B)(22), Ohio Revised Code, does not require that the action of
another board specify findings or admissions of guilt. The statute merely requires that, for
the Board to take action against a licensee based on the action of another state’s agency, the
other state shall have acted “for any reason other than the nonpayment of fees.” Therefore,
the Board may take action based on the Kentucky Board action and may consider the
penalties imposed in the Agreed Order. Nevertheless, because the patients’ allegations
were not found to be true in the Kentucky Board Agreed Order, they are not considered to
be factual in this Report and Recommendation.

FINDINGS OF FACT

On February 17, 2005, the Commonwealth of Kentucky Board of Medical Licensure [Kentucky
Board] filed an Agreed Order regarding Mitchell Edward Simons, M.D. In that Agreed Order, the
Kentucky Board ordered, and Dr. Simons agreed, that his license to practice medicine in the
Commonwealth of Kentucky would be subject to certain “terms and conditions” as set forth in the
Agreed Order. Among these conditions, Dr. Simons must have a chaperone present throughout
any personal contact with female patients in his professional office or in any other clinical setting,
and the chaperone must be approved in advance by the Kentucky Board or its staff. Dr. Simons
further agreed to complete the “Maintaining Proper Boundaries” course through the Center for
Professional Health at VVanderbilt University Medical Center in Nashville, Tennessee.

CONCLUSIONS OF LAW

The action taken by the Commonwealth of Kentucky Board of Medical Licensure against
Mitchell Edward Simons, M.D., as set forth in the Findings of Fact, constitutes one of “the
following actions taken by the agency responsible for regulating the practice of medicine and
surgery * * * in another jurisdiction, for any reason other than the nonpayment of fees: the
limitation, revocation, or suspension of an individual’s license to practice; acceptance of an
individual’s license surrender; denial of a license; refusal to renew or reinstate a license;
imposition of probation; or issuance of an order of censure or other reprimand,” as that clause is
used in Section 4731.22(B)(22), Ohio Revised Code.

PROPOSED ORDER

It is hereby ORDERED that:

A. The certificate of Mitchell Edward Simons, M.D., to practice medicine and surgery in
the State of Ohio shall be SUSPENDED for thirty days.
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B. Upon reinstatement, Dr. Simons’ certificate will be PERMANENTLY LIMITED and
RESTRICTED as follows:

1.

2.

Dr. Simons shall not commence practice in Ohio without prior Board approval.

Dr. Simons shall have a chaperone present throughout any personal contact with a
female patient in his professional office or in any other clinical setting.

a.

Any chaperone utilized by Dr. Simons must be approved, in advance, by the
Board or its staff. Dr. Simons may submit and the Board or its staff may
approve more than one chaperone to fulfill this requirement. Dr. Simons shall
be solely responsible for payment of the costs of such chaperone(s).

Any chaperone utilized by Dr. Simons must agree in writing to the following:

i.  The chaperone shall remain present and within direct eyesight and within
clear hearing distance of Dr. Simons and the patient throughout the entire
period Dr. Simons is with a female patient;

ii.  The chaperone shall accurately record the chaperone’s presence, or
absence, for the entire duration of such patient interaction in the patient’s
chart, or the patient record maintained by that clinical setting;

iii.  The chaperone shall immediately notify the Board of any violation of the
chaperone requirement by Dr. Simons.

Upon request Dr. Simons shall immediately make available any requested
patient charts for female patients and/or documentation about patient contacts
outside of the office. Dr. Simons shall also make available, upon request, the
chaperone(s) for interview by Board agents regarding Dr. Simons’ compliance
with these conditions.

If Dr. Simons is called upon to see a female patient at a hospital or an outpatient
surgical center, he may treat that patient so long as a professional member of
the hospital or outpatient surgical center staff is present and is able to hear and
see all interactions between Dr. Simons and the patient, throughout

Dr. Simons’ entire interaction with the patient during the treatment. In such
circumstances, Dr. Simons shall have the staff member note his or her presence
in the patient’s chart. Dr. Simons shall maintain a log for all such
circumstances, which shall contain: the patient’s name, the date of treatment,
the reason for treatment, and the name and signature of the staff member
attending. Dr. Simons may utilize a computer generated report from the
hospital as the required log, so long as all necessary information is contained
within the computer printout. Upon request of the Board, Dr. Simons shall
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make this log and any patient records available for review. Dr. Simons shall
also take any steps necessary to permit, arrange or assist the Board’s agents to
be able to interview the applicable hospital staff members, upon request.

- 3. Dr. Simons shall not have sexual contact with any patient.

Within thirty days of the effective date of this Order, or as otherwise determined by
the Board, Dr. Simons shall provide a copy of this Order to all employers or entities
with which he is under contract to provide health care services or is receiving
training; and the Chief of Staff at each hospital where he has privileges or
appointments. Further, Dr. Simons shall provide a copy of this Order to all
employers or entities with which he contracts to provide health care services, or
applies for or receives training, and the Chief of Staff at each hospital where he
applies for or obtains privileges or appointments. Further, Dr. Simons shall provide
this Board with a copy of the return receipt as proof of notification within thirty days
of receiving that return receipt, unless otherwise determined by the Board.

Within thirty days of the effective date of this Order, or as otherwise determined by the
Board, Dr. Simons shall provide a copy of this Order by certified mail, return receipt
requested, to the proper licensing authority of any state or jurisdiction in which he
currently holds any professional license. Dr. Simons shall also provide a copy of this
Order by certified mail, return receipt requested, at time of application to the proper
licensing authority of any state in which he applies for any professional license or
reinstatement or restoration or restoration of any professional license. Further,

Dr. Simons shall provide this Board with a copy of the return receipt as proof of
notification within thirty days of receiving that return receipt, unless otherwise
determined by the Board.

This Order shall become effective immediately upon mailing of notification of approval
by the Board.

m%%/%//

aron W. Murphy, Esq
Hearing Examiner
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EXCERPT FROM THE DRAFT MINUTES OF JULY 12, 2006

REPORTS AND RECOMMENDATIONS

Dr. Robbins announced that the Board would now consider the findings and orders appearing on the
Board's agenda. He asked whether each member of the Board had received, read, and considered the
hearing records, the proposed findings, conclusions, and orders, and any objections filed in the matters of:
Douglas Paul Bosack, M.D.; John R Hanagan, M.D.; Mitchell Edward Simons, M.D.; and Frank Murray
Strasek, D.P.M. A roll call was taken:

ROLL CALL: Mr. Albert - aye
Dr. Egner - aye
Dr. Talmage - aye
Dr. Varyani - aye
Dr. Kumar - aye
Mr. Browning - aye
Dr. Davidson - aye
Dr. Madia - aye
Dr. Steinbergh - aye
Dr. Robbins - aye

Dr. Robbins asked whether each member of the Board understands that the disciplinary guidelines do not
limit any sanction to be imposed, and that the range of sanctions available in each matter runs from
dismissal to permanent revocation. A roll call was taken:

ROLL CALL: Mr. Albert - aye
Dr. Egner - aye
Dr. Talmage - aye
Dr. Varyani - aye
Dr. Kumar - aye
Mr. Browning - aye
Dr. Davidson - aye
Dr. Madia - aye
Dr. Steinbergh - aye
Dr. Robbins - aye

Dr. Buchan returned to the room at this time.
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Dr. Robbins asked Dr. Buchan whether he had received, read, and considered the hearing records, the
proposed findings, conclusions, and orders, and any objections filed in the matters of: Douglas Paul
Bosack, M.D.; John R Hanagan, M.D.; Mitchell Edward Simons, M.D.; and Frank Murray Strasek, D.P.M.
Dr. Buchan replied that he had.

Dr. Robbins asked Dr. Buchan whether he understands that the disciplinary guidelines do not limit any
sanction to be imposed, and that the range of sanctions available in each matter runs from dismissal to
permanent revocation. Dr. Buchan stated that he does understand.

Dr. Robbins noted that, in accordance with the provision in Section 4731.22(F)(2), Revised Code,
specifying that no member of the Board who supervises the investigation of a case shall participate in
further adjudication of the case, the Secretary and Supervising Member must abstain from further
participation in the adjudication of these matters. In the matters before the Board today, Dr. Talmage
served as Secretary and Mr. Albert served as Supervising Member.

Dr. Robbins stated that, if there were no objections, the Chair would dispense with the reading of the
proposed findings of fact, conclusions and orders in the above matters. No objections were voiced by
Board members present.

The original Reports and Recommendations shall be maintained in the exhibits section of this Journal.

.........................................................

MITCHELL EDWARD SIMONS, M.D.

Dr. Robbins directed the Board’s attention to the matter of Mitchell Edward Simons, M.D. He advised that
objections were filed to Hearing Examiner Murphy’s Report and Recommendation and were previously
distributed to Board members.

Dr. Robbins continued that a motion to deny Dr. Simons’ defacto motion to reopen the hearing record and
to exclude materials included in Dr. Simons’ objections was presented by the Office of the Attorney
General. He asked for a motion to grant or overrule Ms. Pfeiffer’s motion.

MR. BROWNING MOVED TO GRANT MS. PFEIFFER’S MOTION TO EXCLUDE THE
MATERIALS FROM THE HEARING RECORD. DR. STEINBERGH SECONDED THE
MOTION. A vote was taken:

Vote: Mr. Albert - abstain
Dr. Egner - aye
Dr. Varyani - aye
Dr. Buchan - aye

Dr. Kumar - aye
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Mr. Browning - aye
Dr. Davidson - aye
Dr. Madia - aye
Dr. Steinbergh - aye

The motion carried.
Dr. Robbins stated that Ms. Pfeiffer’s motion is granted and the materials will be excluded.

Dr. Robbins advised that a request to address the Board has been timely filed on behalf of Dr. Simons.
Five minutes would be allowed for that address.

Dr. Simons did not appear before the Board. His attorney, Jeffrey J. Jurca, addressed the Board on
Dr. Simons’ behalf.

Mr. Jurca thanked the Board for the opportunity to address it, and for deferring this matter for one month to
accommodate his schedule.

Mr. Jurca stated that this case involves, primarily, a legal argument that has been addressed at some length
throughout the transcript and in his objections. Dr. Simons’ position is that the Agreed Order in Kentucky
does not constitute a limitation, revocation or suspension of that license that would allow the triggering of
§4731.22(B)(22), Ohio Revised Code. Their position is that the appropriate action by this Board would be
to dismiss the charges in Ohio. Mr. Jurca stated that he’s briefed that at some length.

Mr. Jurca stated that the other part of their objections, without waiving the legal argument that’s been
briefed, relates to the proposed Report and Recommendation to the extent that it actually includes a
suspension of Dr. Simons’ Ohio license. Mr. Jurca stated that it would appear that in the absence of any
finding of wrongdoing by either Kentucky or Ohio, or any admission of wrongdoing by Dr. Simons, the
Order, if adopted, would punish him in the absence of any misconduct. Mr. Jurca stated that they think that
result would be unfair.

Mzr. Jurca noted that the conditions set forth in both the Kentucky Agreed Order and repeated in the Report
and Recommendation are presumably designed to protect the public and, of course, would protect

Dr. Simons as well. To add a suspension of his Ohio license would seem unfair, given the fact that there’s
simply no finding of any misconduct on his part.

Mr. Jurca stated that, for those reasons, they object to the Report and Recommendation, as drafted; they
urge the Board to dismiss the charges or, in the alternative and without waiving that argument, remove the

suspension provisions.

Mr. Jurca stated that he would respond to any questions if Board members had any.
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Dr. Robbins asked whether the Assistant Attorney General wished to respond.

Ms. Pfeiffer stated that Dr. Simons agreed in the Kentucky Order to certain “limitations” on his license, the
gist of which require him to have a chaperone present throughout all personal contact with a female patient
in his office or in the hospital. He also had to take and complete the “Maintaining Proper Boundaries”
course. Ms. Pfeiffer stated that this Board is allowed to take disciplinary action against Dr. Simons’ Ohio
license if the Board finds that his Kentucky license has been limited, revoked or suspended. The question
in this case is whether or not the Kentucky license has been limited. Ms. Pfeiffer stated that the answer is
pretty simple, and it’s “yes.” Ms. Pfeiffer stated that Rule 4731-13-36(D) of the Board’s administrative
rules have defined the term, “limitation,” as follows:

“Limitation" means to preclude the certificate holder from engaging in a particular
conduct or activity, to impose conditions on the manner in which that conduct or activity
may be performed, or to require the certificate holder to abide by specific conditions in
order to continue practicing medicine. A limitation shall be either temporary or
permanent.

Ms. Pfeiffer stated that Dr. Simons had conditions on his Kentucky license. He had to have a chaperone
present for female patients. Ms. Pfeiffer stated that this allows the Ohio Board to take disciplinary action.

Ms. Pfeiffer noted that Ms. Murphy, in her Report and Recommendation, pointed out that because the
patient’s allegations in the Kentucky Board action were neither admitted to, nor was there a factual finding
of the truth of those admissions, they are not to be considered factual for purposes of this Report and
Recommendation. Ms. Pfeiffer stated that she would agree with Mr. Jurca. The Board is in a position
where it must decide what, if any, disciplinary action to take against the Ohio license, based simply on the
fact that Kentucky has imposed the limitations it has imposed upon his license in Kentucky.

DR. STEINBERGH MOVED TO APPROVE AND CONFIRM MS. MURPHY’S FINDINGS OF
FACT, CONCLUSIONS, AND PROPOSED ORDER IN THE MATTER OF MITCHELL
EDWARD SIMONS, M.D. DR. KUMAR SECONDED THE MOTION.

Dr. Robbins stated that he would now entertain discussion in the above matter.

Dr. Steinbergh stated that she does agree that Dr. Simons’ license was limited in Kentucky. The Kentucky
Board put stipulations on his ability to practice and imposed requirements on him. The Proposed Order,
disregarding the suspension upon reinstatement of the license, is consistent with the Kentucky Board
agreement. The Board does need to make a decision as to whether or not suspension is appropriate in this
case. Dr. Steinbergh stated that she thinks that the Board did have the responsibility to bring this matter to
hearing and to make a decision, based upon the fact that Kentucky did limit his license through an
agreement with the doctor. Dr. Steinbergh commented that she’s up in the air about the suspension, but she
absolutely believes that the Proposed Order itself, and the Report and Recommendation, is very consistent
with the finding that his license was limited. She does agree with the Proposed Order in terms of the
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reinstatement stipulations. Whether or not the Board stays the proposed suspension is up for discussion.

Dr. Buchan stated that his sense was that Dr. Simons’ license was limited, and added that he doesn’t have
any question about that, and the Board had every right to respond to the Kentucky agreement. He also felt
that the Kentucky Order on its face was reasonable. Dr. Buchan stated that he’s not too interested in
suspending Dr. Simons’ license, based on what he sees. He’s more interested in bootstrapping the
Kentucky Order.

Dr. Kumar stated that, pertaining to whether or not Dr. Simon’s Kentucky license was restricted or limited,
there’s no question in his mind, and the evidence is very clear, that it was limited in some fashion. The
Board had an absolute right to look at this case and to protect the citizens of Ohio. As far as bootstrapping
the Kentucky Order, Dr. Kumar stated that he absolutely agrees with that. He stated that he sees no
purpose at this point to suspend Dr. Simons’ license, even with a stayed suspension. He noted that
Kentucky did not rule on the allegations before it; Kentucky only took a position on what it needed to do to
protect its citizens.

DR. KUMAR MOVED TO AMEND THE PROPOSED ORDER IN THE MATTER OF
MITCHELL EDWARD SIMONS, M.D., BY REMOVING THE PROPOSED SUSPENSION
LANGUAGE AND TO CHANGE THE LANGUAGE IN THE UPDATED PARAGRAPH “A” BY
REMOVING THE OPENING PHRASE, “UPON REINSTATEMENT.” DR. STEINBERGH
SECONDED THE MOTION.

Dr. Davidson stated that she might be wrong, but her understanding of the Report and Recommendation as
regarding the suspension was that the Board was punishing Dr. Simons for lying on his application. The
Board has suspended other physicians for such an act.

Dr. Kumar stated that the fraud in the application on the record relates to alleged fraud on Dr. Simons’
Kentucky application, not Ohio’s renewal application.

A vote was taken:

Vote: Mr. Albert - abstain
Dr. Egner - aye
Dr. Varyani - aye
Dr. Buchan - aye
Dr. Kumar - aye
Mr. Browning - aye
Dr. Davidson - aye
Dr. Madia - aye
Dr. Steinbergh - aye

The motion carried.
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DR. STEINBERGH MOVED TO APPROVE AND CONFIRM MS. MURPHY’S FINDINGS OF
FACT, CONCLUSIONS, AND PROPOSED ORDER, AS AMENDED, IN THE MATTER OF
MITCHELL EDWARD SIMONS, M.D. DR. VARYANI SECONDED THE MOTION. A vote was

taken:

Vote:

The motion carried.

Mr. Albert

Dr. Egner

Dr. Varyani
Dr. Buchan
Dr. Kumar
Mr. Browning
Dr. Davidson
Dr. Madia

Dr. Steinbergh

- abstain
- aye
- aye
- aye
- aye
- aye
- aye
- aye
- aye
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May 18, 2005

Mitchell Edward Simons, M.D.
81 Sweetbriar
Ft. Thomas, KY 41075

Dear Doctor Simons:

In accordance with Chapter 119., Ohio Revised Code, you are hereby notified that the
State Medical Board of Chio [Board] intends to determine whether or not to limit,
revoke, permanently revoke, suspend, refuse to register or reinstate your certificate to
practice medicine and surgery, or to reprimand you or place you on probation for one or
more of the following reasons:

(1) On or about February 17, 2005, the Commonwealth of Kentucky Board of
Medical Licensure [Kentucky Board] filed an Agreed Order in which you agreed
that your license to practice medicine in the Commonwealth of Kentucky would
be subject to certain terms and conditions set forth in said Order, including that
you would have a chaperone present throughout any personal contact with
female patients in your professional office or in any other clinical setting, which
chaperone would be approved in advance by the Kentucky Board or its staff.
You further agreed to complete the “Maintaining Proper Boundaries™ course
through the Center for Professional Health at Vanderbilt University Medical
Center in Nashville, Tennessee.

The Kentucky Board Agreed Order, a copy of which is attached hereto and
incorporated herein, sets forth in additional detail the terms and conditions of the
Agreed Order, as well as the stipulated facts and conclusions of law that served
as the factual and Jegal bases for the Agreed Order

The Kentucky Board Agreed Order, as alleged in paragraph (1) above, constitutes “[a]ny
of the following actions taken by the agency responsible for regulating the practice of
medicine and surgery, osteopathic medicine and surgery, podiatric medicine and
surgery, or the limited branches of medicine in another jurisdiction, for any reason other
than the nonpayment of fees: the limitation, revocation, or suspension of an individual's
license to practice; acceptance of an individual's license surrender; denial of a license;
refusal to renew or reinstate a license; imposition of probation; or issuance of an order
of censure or other reprimand,” as that clause is used in Section 4731.22(B)(22), Ohio
Revised Code.

MMILED 5-/9-05
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Pursuant to Chapter 119., Ohio Revised Code, you are hereby advised that you are
entitled to a hearing in this matter. If you wish to request such hearing, the request must
be made in writing and must be received in the offices of the State Medical Board
within thirty days of the time of matling of this notice.

You are further advised that, if you timely request a hearing, you are entitled to appear
at such hearing in person, or by your attorney, or by such other representative as is
permitted to practice before this agency, or you may present your position, arguments,
or contentions in writing, and that at the hearing you may present evidence and examine
witnesses appearing for or against you.

In the event that there is no request for such hearing received within thirty days of the
time of mailing of this notice, the State Medical Board may, in your absence and upon
consideration of this matter, determine whether or not to limit, revoke, permanently
revoke, suspend, refuse to register or reinstate your certificate to practice medicine and
surgery or to reprimand you or place you on probation.

Please note that, whether or not you request a hearing, Section 4731.22(L), Ohio
Revised Code, provides that “[w]hen the board refuses to grant a certificate to an
applicant, revokes an individual’s certificate to practice, refuses to register an applicant,
or refuses to reinstate an individual’s certificate to practice, the board may specify that
its action is permanent. An individual subject to a permanent action taken by the board
is forever thereafter ineligible to hold a certificate to practice and the board shall not
accept an application for reinstatement of the certificate or for issuance of a new
certificate.” '

Copies of the applicable sections are enclosed for your information.
Very truly yours,

Lance A. Talmage, M.D.
Secretary
LAT/blt

Enclosures

CERTIFIED MAIL # 7003 0500 0002 4340 6806
RETURN RECEIPT REQUESTED

Rev. 2/3/04



Mitchell Edward Simons, M.D.
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foloh Otto Daniel Wolff, Esq.
Attorney and Counsellor at Law
The Emst Mansion
405 Garrard Street
Covington, Kentucky 41011

CERTIFIED MAIL # 7003 0500 0002 4340 6813
RETURN RECEIPT REQUESTED

cc: Jeffrey J. Jurca, Esq.
Lane Alton & Horst, L1C
175 S. Third St., Suite 700
Columbus, Ohio 43215

CERTIFIED MAIL # 7003 0500 0002 4340 6820
RETURN RECEIPT REQUESTED

Rev. 2/3/04



Telephone: 502/429-7150
Fax: 502/429-7158

Danny M. Clark, M.D.
President
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KENTUCKY BOARD OF MEDICAL LICENSURE

Hurstbourne Office Park
310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222
www.kbml.ky.gov

Date: April 27, 2005
”STATE MEDICAL BOARD

APR 2 9 2005
M»‘

From: C. Jill Lun, Open Records Custodian
Via:  First Class Mail
Re:  Mitchell E. Simons, M.D.
This record is [X] certified [] not certified
Please find attached the document(s) you requested pursuant to the Kentucky

Open Records Act. The Kentucky Board of Medical Licensure is a State agency which is

responsible for maintaining the records concerning medical licensure pursuant to KRS
311.530.

Thank you for allowing us to be of assistance. If you require additional
information, please do not hesitate to call our office.

CERTIFICATION

I, C. Jill Lun, custodian of the records for the Kentucky Board of Medical
Licensure, hereby certify that the attached are true and exact copies of the documents on

file with this office.

C.Jill yéu){ Open Records Custodian

To:  Mark R. Blackmer
Enforcement Attorney
State Medical Board of Ohio
77 South High Street, 17™ Floor
Columbus, OH 43215-6127

BOARD SEAL



FILED OF RECORD

) ms}m 620 KB.M.L,
ADMINISTRATIVE ACTION NO. 03-KBML-0474

COMMONWEALTHOF

INRE: TI—IE LICENSE T@ P&ACTlCE_ICIH‘IE'D\I‘

(5, KENTLICKY 416?5-1755%

- AGREED ORDER

Comes nowthe Kentudky Board of Medical Liceristré:(horeafier “the Board®,
acting by and through its Hearing Pancl A, aud Mitohioll E. Siricns, ML, and, based

vipon their mutual degire o fillyand: finaily resalvc }hepcading Complaint in this case

eedings herehy ENYER INTO the following Agreed

1. all relevant times, Mitchéll E: Simbtis; M/D, (hereafter #the Ticensee?), was

licensed by the Board to practies msdicine in the Comtionwealih of Kentucky.

2. The licensee’s medical specialty is Pain Mansgement.

3. OnDegember 27,2002, the Board zemwed a ieucrfmm Lzsa Hmkiﬁ, att attorney,

Yeg ting: anegatmns ofi m@pmpnaxn conﬂuci by the ficensee: tawaxﬁs 4 patient.

4, Patient A-was interviewed and reports that she injure

d hei shoulder-and: hxp in
1994-when-a 200-pound table fell on her: Twé'and a half $6ars ago, (2000), she.
started szemg the licensee for pain: management. Herpuin started inthe back of
het niegk and radiated down her right-arm. The first two years went without

incident ad she felt that her teausicnts were going well; Each visit Patient A was




given 2 gown and asked to disrobe from the waist up, leaving hier bra on. Duiring
one visit she disrobéd asinstructed, the licenses entered the xam room apd begas
the exam. During the examination; Patient A alleged that the licenset touchied her
“breast. ?ai;emﬁa]legesthatsuchan examination occurred-on approximately
three "(:33.@111%&5&663%;1@.;- On.anothier ogcasion “while examining her for.a hip
injury, the licensee began the.exam by having her-walk toward him while be was
seated ona'stool. When she reached him, he turned her around, s that hé was
behind her. $till seated, he felt hér Jower hi (buttocks). He turned her facing
‘him,commenting, and touching hier taftod, Which is Ioeated in the center of her

‘abdothen. Dring this visit, Patient A alleged that the license touched her breast

 alleged inappropriate contéct by the licensee: Patient B stated that she
was referred to the licensee after.an autorobile accidént, which caused. sholder

pain. :Although Patient B was primerily treated by ofbier physicians in the office,

she repoits/thiat withina year she was treated by the licensée throe times, Dufing

Tier first visit, Patient B alleged thst the Hoensee touched her breasty and inquired
ab@mh“mm‘ﬁiﬁmﬁ@ﬁherlﬁstﬁmtwﬁhﬁmlmmm,?amntfiaﬂsged
that the lieenses took his hiand and Hitliér on thi top 6f the licad asling her #iL
Ttert: Patient B replied “ves?. The licensee informed Patient B that there was
nothing wrong with her.

. Nanoge Burlington, RN; stated that she his woérked with the licensee for
approximately shrweeks. She hias received no ¢onplaints from female patients

regarding inappropriste touching. . Ms. Burlington stated that the licerisée and his




the patient is new fhiey are asked to.d
‘She state

. Tom Feeny, Physician Assistant,

Physician Assistant; Tom Feeny, do not use chaperones during fémale éxars. 1fa
female patieut is new, she is asked fo disrobe to her underwear and givena gown,
but during followup visits they are seldom asked to disrobe, Ms: Burlington
stated that she was amazed that nothing has been said regarding the use of
chaperones, because her past-employers tequired them. “She Qidiot sbe how

mapptaptiate touching could o¢tur, because thepatient scheduleiis very hieavy,

not allowing time for somethinig of thit natire; and the lcensee does not engage

- Diwight Cope; Electro Diagnostic Technologist, stated. that he has received no
‘Gomplaints from patients that ineppropriate touching lies ocourred..

tSehweinzer, Medical Assistant, stated that she has worked with the
Tioensee three years: Ms. Sehweinzer escotts the paticat to the exam room and if

B

srobe to Hhieir uriderweriand givema gown:

ted that chaperones are ot used dirring female. exatns and tio Complints.

have beea miade,

stated that he'has worked-withthe licensee for

four years. On a female patient’s first visit, they aie asked to disrobe to their bra

and underwear-and given agown; During the follow up visits: there 35 Jess

£xpidsisre; but on oéeasion; the patient isasked to disrobe a8 deseribed above. All

ney patiexts are Soen by the licenses and dépending on the type of follow up visit,

he may or-may notsee the patiert. M. Feeny stated fhat thie lieensee and himself

do notuitiize chaperons during female exams. Nopatient bas cofrplained

tegarding the indppropriateness of the exanss by the licensce,




10. During an interview with the Board Investigator, the licénses advised that e doss
notise chaperons. The licensee could notthink of a reason he wouldnesd to
‘examine breasts.. Hemight need to examine in close proximity.to-the breasts due.
torthe muscle structire and occasionally need to examine the hiparea. The
licensee denies touching any patient inappropristely.

11, In his written response dated March 4, 2003, the licenisee addressed the

“allegations made by Patients 4 and B-as follows:

Qm 2 the course of [Patient B's] uemm’t thh Pain Managemem
C}"niers, personaliy 383 {Pa’uentB wee

. 8 ;axpﬁ:ssmg'cbncem overa
3 3113113:1 5 fiert

medicats rere decrean d her Tylenolk #4’3 were: dxsmntmued zShc
‘never-refurned to theoffice.

Regarding {Patient Al, she was first seen by our office on March 10, 1958
‘Sheremained a patient: until Jast seen Jaﬂm 15,2001, She was Snitially
‘diapnosed with myofascial pain syndrome. .




_[Panent A’s} clann tha“t she’was sgeron 4 weekly basis for appmmmmiy
,a mpn:th is inmrrect Af \mw '-=atwm A s] ﬁle ‘mll provide

iz tablety rmr 1o nﬁce mnsﬂt"’ [Paﬁ : mtA] was. pregcnb
tm mﬂy twe occasions; Decer] 00 ar 1

: atient:A’s) Iastb:m afﬁ»tze Visits: an tn Vﬂxm she:
pres ribed Robaxin and-fbsfnre that Snma. Werepularly. aﬁjust
medwanans [Pahem 1w | V ‘f

‘be nbted by usin: ihérecﬂrd ifwe were mfmmed by the,
ﬁns fact. {Patxcnt Alwould fiot have récelveda.

Iido mtmmemherthe XA times of,

_ : ‘ftrealmg {Patwnt A}, K51
the i&suesrof ‘prolonged: sympmms £l ’
treatment was iot uitusual follovwing her symptam pres:emaum and




objeclive: ﬁndmgs On axammatmn 1 beheve she was provided: appmpnate
medical treatmient and caie;

12, Gpmmns | 4:{5%%!1’@ Am%ncanMedma}Asmmman,Cnﬂeofmdi I'Ethics on-

Sexual Misconduct in the Practice of Medicine siates 28 follows:

Sexuial contact that odcurs concurrent with ﬂze ‘physicinnipati
re&auansmp:c onstiutes: sexuai'mxsc&ndnct “Sexual of

- ive er-may ead-
shdulf' v ;ﬁm:ncm-esemsal contact, At amininy

-policy that ke ar;quesi-far a chapcemne shaﬁld bﬁ
-asta?i];ﬁhcdm ﬁac:h heaithm&emng_ Thi: p«ﬁm hould b

fphysxman ﬁae request by A paﬁmt 10 hamz a Qhapﬁliﬂ:)& shen
honored.

An atithorized heali:h prnfessmnal sheu}zd serve as *chapamne
-whenever pﬂﬁmbie: 1 thek : '
‘expectations about respec
chaperones must adhv;x;q_




1f a chaperone is 10 be provided, a separate opportunity for private
sation beween the patient and the physician should be allowed:
’Ihe phvsman should: kf;cp mqumas and history-taking, especially

a sensilive-nature, to & minimum during the course of the ehapera
exaniination,

14. SﬁpfﬁHIbﬁf 26,2001, 2 Complaint. and Jury Demiand was filed mthe(}cmﬁ of
Common Pleas in Hamilton County, Ohio against the lienses, The Complaint
wiis filed on behalfof s former patient and alleged that the lieensee
inappropriately treatéd the patient énd subjcoted the patientto sexual liarassment.

15. On December 19, 2001, the licensee sighed and subimitied his 2002 Application
for Renewal of Kentucky Medical/Osteapiithic Licenss for Year2002. The

Jicensee dnswered “NO™ in response 4o question nambertwenty-ciie (21):

. T have:yauhad 0 pay: e
actmn m afher mﬂ actio 0 against your medical giré

: !6 Addmnnaﬂy, the: héﬁnsac andthe Baard ackmwlcdge and agree: tﬁat ﬂﬁis m;}n
:dﬂ%ﬁﬁﬁ@?'i?%%ﬁlgﬁﬁ*ﬁ%%ﬁﬁﬁf@i;fmm._.fff ing Further dction’

‘Pane) shall:bave all options ad'set forthin KRS 311,591 availableto them in

&,

‘assessing the appropriate action for any disciplinary sctions by ancthier State:

‘Medical Board or-any additional violations of the Kenmoky Medical Practice Act
STIPULATED CONCLUSIONS OF LAW

‘The parties:stipulate the following Conclusions of Law; which serve as the legal
bages for the Agreed Order:



1. The licensee’s Kentucky medical licemse is subject 1o regulation and discipline by
the Board:

2. While the license denies that he violated any provision of the Kentucky Medical
Practice Act, the paries agree that {bat the Hearing Panel could conclude from the
e&*idence;;pres:meé'j‘at aﬂevldcntzar}* heariiig that the licensee has engaged in

¢ondct which Violates the relevant provisions of the Kentucky Meédical Practice.

Aet, KRS 311.595(9) andior KRS 311597, Accordingly, the parties agree there

‘are legal grounds for the parties to/edter into this Agreed Order.

3. Pursuant to KRS 311,591(6) and 201 KAR 9:082; ths pariies may fully and

resolition, sash a5 this

Based upon the ﬁfeg”mgsﬂpmmomﬁfFactaads@mamcmmlwgfm%
#d, based upon-theix mutual desive to fully and fivlly resoive this pen

firig; Complaint
witbout an evidentiary hearing, the parties hereby ENTER INTOQ this folloving
AGREED ORDER:

aetice wiedicing beld by Mitehiell B. Simons; M.D,, is subject 1o

2. During the effuctivé périod of this Agroed Order, the icensoe may continue with
the full active practice of medicine‘n the Cominonwealth of Kentucky SUBIECT
TO'THE FOLLOWING TERMS AND CONDITIONS:



4 ‘The licensee SHALL have & chaperon présent thronghout any. personal
contact witha female pancnim his professional office orinany ofher

- clinical ‘setting,

B Any chapeton utilized by the licensee. musihe apprwed,'m'advame-f- .by
.,theB rd or it staff'and must agree in- — ’

" offi ‘imp'arzany wclanon
hy the hcensee: ’;’ha nansga oAy sib ~

Ay ‘ : ";pmn 16 £ 5"
& shall be saleh' respnnsxhk for payment.of the

eCessary 1o permi tige.of Assist
leta inteiview the. applicable hogpital staff

t ‘ te the Mamtammg Pmpar' ot 1o
ough ﬁxe Cmtﬁr; for Professional Health' at”dearbﬂi;Umvc;sﬁy
: Nashvili& Tennessee within six {6) months from. enlry

Zagani asmgnad {o: snpm;se‘ins mbatmn fmd ﬁse Beard s Genﬂ;ral C@mml
or Assistant:General Connsel.



3. Thelicensee expressly agrees that if the licensee should violate any-terraor
candition of the Agreed Order; the licensee’s practice will constinmte an
immiediate danger to the public health, safety; or welfare, asprovided in KRS
311,592 nd 13B.125. The parties furtheragree that if the Board showld réceive

information that e has violated any term or condition of this Agresd Ordét; the

Ating Panel Chair is authorized by Jaw 1o enteran Emergency Order of

Suspension or Resiriction immediately-upon a finding 6 probable causethat 8
violation has le(:ﬂﬂ‘?ﬂ., irres ,::‘Eﬁ’éf3én'i~axﬁar!espraﬁe¥}wﬁ;étiﬂt-‘c'ifi-thé:%Eléi!fam?faﬁfs:ﬂﬁ‘}{ the
Beard’s General Covnsel or.Assistant General Counsel. If thie Acting Panel Chair

should issue such an Emergency Ordet, thi parties agroe and stipylate that a

viclation.off any termor conditionof this Order wiiuld render the livensee’s

practice aftimmediste danger to the health, welfare and safetyof patiéts s5d the

riuiadit 1 KRS 311:592 and 138,125, &
relevant question for any emergency hearing conducted pursuant to KRS 138125
“Would be whetherthe licensee violated & tetin 6t candition of this Agreed Order,

4. 'I’hehcenseeundexstandsand agrees thatany violation of s Agrecd Oider may

‘serveasthe basis far additional dwmpimary aetum pussuant o KR 311,595(13),

includifig revosatios of his Keiihy

cky medical license;

5. The licensee may not request terminiation 6t modifieation of this Agreed Order

it} & period of twenty-four (24) months has pessed from the filisig of this

PR

ed Order; condmamed upon therc hmrmg beenno: violatios of the same,

10

e
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FOR'THE BOARD;

1




WAIVER.OF RIGHTS

1, Mitehell E: Simons; M.D;, am presently the -Respondent: m‘_Kenmclg* Be;ard n»f
Medical Licensure: Case No. 920.'1 understand that, under. 201 KAR 9;082, I'mi

certain rights if T wish to resolve: this matter by informal ﬂlﬁpﬁnﬁaﬁ r&ngiy, 1’_
WAIVE my right to Taise any constitutional, statotory of common law: cabgwmm(s} Tmay
have 1o the Hearing Panel € proposed informal dispensation or fo the
curiailinent of such & settlement ’by the ﬁeaﬁi*ﬁ Assistant General Conhsel

Furthermore, ‘if. the Haarmg ?anel accﬁgts ﬂ're Agreéd Ordei ‘as
subiiitted, T WAIVE my right to-demand an evide

: 1_,-.53{} efseq; and T mﬂ:‘h'ava the: right w rmsa amf
ob;&cmns narmaliy avaﬂ&bla'm ‘such-.;' ceradxngs

12



FILED OF RECORD

NOV 03 2009
C.WQNWEAL'IH OF KENTUCKY
BOARD QF b ICALLIEIENSURE KBML
Cv SE N@‘ 2{) Sty i 3

: CE MEDICII’QE N THSE C@MM@NWEALTH OF \

2‘1‘ NORTH Gam AVENUE, #2C, FT. THGM {5, KENTUCKY 410751755

‘COMPLAINT
Comes now the Complainant Preston B, Nustelley, MDD, Chiair of the Kentucky
‘Board of Medical Licensure's Inquiry Panel B, arid of behalf of thie Panel which mstion’
October 16,2003, states for s Complaint aganst the icensee, Mitchell &, Simans, MD,
1. Auall relevant imss, Mitchell Ex Sivions, MU was licenssd by the Board to
pracnﬂemcmmn‘hﬁcwmﬂnw&lﬁwfi{enmgy

2 "The licensee’s medical specfalty i Pain Management,

‘Board received aletter frnml,isa}ﬁn}da, an ﬂtmmey,

Teporing allegations oF inappropHate o

Ms: Hinkle veported that Patient Awas willing to speak with a Boasd Investigator™

4. Patient A was infer¥iewsd aiid reponts that shie injiired ter shotilder and hip fn
1994 whier' 200-pound table-fell on her. “Two and:a half years ago, (2000). Hie
gmnedsemngﬁxalmenseefarpmu manageraent. Hcrgmnstartedm thieback of
Hier etk and radiated down herrightarm. The first two-years-went without
incident and-shie-felt that Hee treatrients Were going well. Each visit Patient Aowas
‘givena gown anid-zsked fo disrobe fiom the waist up, Jeaving hér bra on. During.

& -
ER
[ S A

i




one visit:she 'diSrob_ad as instructed, th& ﬁc;a_nsﬁ;zy:ﬁgft@;éﬂ{t‘hﬁ;fc;ﬁa;ﬁ;-_;psiim;
inistructed her to take off her bra-and left. She-did as he asked. When he retured
he bega thie examm,at which time he gioped er breasts and touched her nipples,
‘wanting 16 know if it iart. Patient A asked why he wasexmmnmgharbmsz,

because she had no complaint of pain in thatares. Heiexplaingd that thiis was all

«connected andpamznﬂzeneakmmﬂﬂuldﬁausepMmthechestm& This

continuéd ence & week for approximately-a month. One visithe:gave her'a

steroidal shotin the upper frontight shoulder wh

eni-all other'shots were given to
the'back of theneck. Durinigher next visit, the licensee cie info the exam foom
-and asked her to remove her,pants. She.did s dnstructed leaving Hes bra,
‘imderpants;and gown-on. He explained that e found she suffered from a hip
‘injury. She bad notcomplained of pain nthis area and the licenseehad never.

#Exarhined or X-rayed

[er for this injury. Patient A advised that wheis Sheiwas fifst
‘injured = hip injury was noted on the workerscompensation papets. The licensee
‘began the.exam by having her walk toward Kim-while he-was seated on-aistool.

Whieishé foadhiect him, hie turvied ier ardiind, o that he/was behind er, Still

seated; hefelt her Towsr hip (buttocks). He turned herfacing him; comeenting,
followed her tattoo with his fingers to-her pubic line where it stops. He:
oimmented that $h was tensi and neéded 1o telax, therdfore he prescribed her
Walinm #14 dnd instructed tier 1o take two before hier fiext visit, Patfent A did as
instrapted and took two Valium before her visit. During this visit, shee was

‘wearing a:gown; herbra, and underwewwhenihehtﬁnmbegmﬂwﬂm He




asked her o lie'on her stomach and he began to massage hee shovlders. While e
was seated he-asked her-to stand with her back toward hmhhﬁrcaﬂhadfr@m
behind, lifted her bsa, and :stﬁnﬁﬁmhbing.hﬂrbrcasts; Hemokbnﬂl fijiips}in his
ands, pulled her to him, and wanted to know if she could feck himm, stating, “Lam.

arosed by this” Patient A stated, “Excuserivie.” The licensee replicd: “You

make me aroused.™ The licensee took her hand and placed it on his €xbtchi She
‘egan to walk away-when hie:tumed her and kissed her, Patient A stated thiat this

‘wasTiolight kiss: She began to ger dressed while: hiewas in the room. The

licensee asked herto corhe bick 1o :the office afier hotrs and was apalogizing to

i She-advised that this Visitand two prior visits sre scheduled fird:30 and

*one:of the nurses {name-unknown) commented pn how long.aneof her visits

lastedl. Patienit:A advised that her visits with the licenseewould Iast 45 minutesito: -

& hettenser Shefelt : .

cnehburtﬁﬂtthﬂsethstﬁdmtiéet right, and that they mia
the licensee Kniew what he was doifig, because hie.is the:physician. During one
 isit, an-employeeDwight (last name unknown), cormmented that her:

gpp&munznfs’wematﬂweﬁdoflhsdayanﬁshﬁneed:ﬁwh&mfﬁi Atthat

‘time; she-did ot understarid what Dwight was wying 1o say.

PSS

end was interviewed and reported thiat hie téceivéd two tell

, ;shene;aanséﬁm dayof Patient A’s:last visit10 the licensee at approximately:6:15
‘pum, from the licensee’s office. The firstwasa hang up:and the second was from
thi licensee waifing o know whefe Patient A was. Patient A's boyfriend coild

‘fiok provide this infermation to-the licensee becauge heidid not know..




6. During the course of the investigation; Patient B teported inappropriate contact by

the Jicenses. Patient B ‘sia{eﬁ\th‘atjshe wasrefmed tothe licensee dfterar

automobilé:accident; which caused shoulder pain. Within a year; (1997-1 908):she
was trented by the licensee three times. During her first visit; the licensee asked
her 10:distobe from.the waist up and withiboth Hands, e ritbbed hef breasts iria
‘circular motion; while asking her dbout her bressts implants, Patient B ststed that
}mwasxmﬁmgwhﬂedamgﬂus S?l&askeﬁwh}' hawax&mrmnmghﬁrbrﬂasts
and the answer was that sometimes the ribs could cause pain in the shoulders. On
“her secondl visit, Patient B wag asked to remiove hiér clothing from the waist up.
‘She removed her shir, but Teft e bra on, Patient B 6l thathe lickisse became
‘mad; tréated her-mean, and tried to intimidate hersince shie did notremove her
“bra; The licensee madﬁhﬂfeﬂmﬂthﬂwmbﬂmrthenheran’dsheshauid doas

‘he said because he was the doctor:. Qe thifdvisit, Patient Biwas askeddo.

sremove herclothing from:the waist up; she again left berbraon. The licensce

fold her to remove-her bra:and she:didnot: Thisupset the licensee, but he
‘continuedithe'exaim. He took his'hand andhit her.on the top a%tﬁmimti:aﬁi{ing ;
hﬂrlﬁthﬂnﬁaﬁm@ replied "yes?. Thelicensee informi¢d Patient B.that there
was tiothing wrong with her. She could tell thathe was il upset §0'she Jeft.

7. Nancee Eibtﬁn%i_an;,lﬁﬁ", stated that she: hag worked mti;thelwenaéﬁfm

appioximately six woeks. - She has received no complaints from female patients
tegarding inappropriate touching. Ms. Buslington stated tharthe licensee and his
Physms ani-Assistant, Tom Feeny, o niot use chaperdnes duting femals exarms. Ifa

female patient is niew, she i asked to disrobe:to her underwear and given a gown;




but during follow up visits they are seldoit asked 1o disrobe. Ms. Buslington

stated that she was amazed that nothing lias been said regarding the use of

chaperones, because her pastemployers required them. She did not sés how
inappropriate touching could oeeur, because the -paﬁen‘t‘ mhedule isvery heavy,
notallowing time for something of that-nature, ﬁéﬁﬂlﬂfﬁ‘ﬁceﬂsﬁawdﬁ)winﬁtsmgggﬂg :
in:small k. |

8.. Dwight Cope, Blectro Diagnostic Technologst, stated thiat he remeémbered Patierit
A MtCayﬁdamedhavmganycanversatmnwitb?au&ntAreg&rdmgthehmacf
-dayher appointisnits were scheduled or that she néeded to be careful-while with-
the licensee: Mr, Cope has tseeived no complaints from patisnts that
inappropsiate touching has occurred.

9. Macgaret Schweinzer, Meédical Assistant, stated that she has worked with the;

‘ligensee thied years. Ms. Schwéinzer éscors the patient 10 theexam roomiand if.

+the paticnt i new they dre a8ked o distobe 10 their uaderwear aiil given s gowr,

Ms, Schweinzerremernbered Patient A, butcould-not remernbér 4 e that
‘Patiént A was-asked todisrobe: She stated that-chaperones e mot used dtiring
Temble exams and no Complaifits Have beeir made.

10:Toni Peeny, Phiysicisn Assistint; stated that ke has wotked with the'licerises Tor
four years, -On:& female patienit’s first visit, they are asked to disrobe t6 their bra.
and underwear-and given a:gown, During the Follow upvisits, there is less
‘exposure; bilt on aecasion, the patient is-asked to disrobe as described above. Al
AW patichits are seen by. the Ticensee and depiending on the typeeffoﬂ{;w uip visit;

i sy o may ot sek the patient. Mr. Feeny tated that the lietises and hithself




do not wtilize chaperons during female exams. Mr. Feeny could Aot tegmber a
time: that.the licensee wanted to exclusively see a particuter female patient and
appointments are set to dccommodate the patient within teason. No patient has
complained regarding the inappropriatenéss of the exams:by the licensee:

I1; Diana Neidhart, RN, worked:with thie licehses fromiFebinisry 1996t Novesber
2000.. Ms. Neidhare was not surprised & complaint regarding tis matier was
subriitied because theré were-incidentsor cemmm{smadethat cmﬂtlnﬁt be

substantidted. Ms. Neidhartstated thar Patient €, the licensee, and she were in the

office late one aftemoon and the lisenses disinissed M Neidhait, but she did not
eave. Patient C came-out of the exam ooimand appeared tobe light higaded:
{@rugged) and sat down inthe waiting room: The license again dismissed:Ms.
Neidhart, butPatient C asked her to stay with her; which:she-did. Patient € would

st elabarate:oi whit oocuried during the exiiiv. On aA6Ihes aesHsion, Patient A

-compléint. -Additionally, Ms: Meithart noticed that afier sesing Patient D; the
licensée hidméke-up on higshictand sthetled of perfume: Ms. Neidhart.
‘commented:abiout this fact and'hie informed lier that Paticnt D :pladed her heéad on
‘his chest 10:be consoled,

Ms. Neidhart also smtediﬁat?aﬂﬁﬂtﬁ’s chﬂ;iwas fﬁﬁ‘ﬂﬁ‘ibyﬂlahmw&
‘8he could not remeinber if Patient B was a.patientat the time of the birthand the-
Heensee informed her that Patient E was'not.a pitlent.at the tiisie of conception.

Thie ficensee bought her a house after the child was:bor,




Ms. Neidhart stated that chaperones were only used if the licensee needed.
assistance with a procedure.

12. Patient E stated thatshe saw the licensee-in 1997 for a:short time;, She-and the
licenses have a 2-year-old daughter in common (DOB 05/20/00). Patient E'said
that they are presently seejng each other and the physician/patient relationship
was over when they beeame involved, Sheidenied ary indppropriate eontict

: Euﬁng?her:ofﬁm"visiﬁs;

13, Patignt € & registeret niirse,-was o patient of the licensee's from December-1997
o May 1998, Patient'C. statéd that she stopped seeing the licensee because he was
very flirtatious and due to the reasons that proripted this investigator io/call. She
~wanted o stay anonymous after-glving a statement, ‘She was inforried that this.
-gould fiot Be aceomplished; therefore. she:would not elaborate; stating %ammt&d
todisn the AR with B husbAnd first dnid wold Gall back. On March: 12,

2003, Patient:C declined 16 mike  statement saying her husbind advised hef not.

‘to; but that shie would tell the truth if placed under outh.
14/ Diirng an ifiterview with the Board Tnvestigator; the licenste-advis edthat he'doss

Ve

- miotise chaperons. ‘The Hcerisee Could ot thisk

-of wieason he wotld need to
‘examing breasts or touch the nipples. He ight need 1o exaring in close
“proximity to the breasts due 1o the musole structure:and gecasionally nead o

exarnise.the hip-area. The licensee denies prescribing Vilium the way Patient A

staréd and Touching any patient inappropriately. The licensee was-asked to:
‘provide:a written response regarding his relationship with Patient E dndwhéther

any inappropriate touching took place during exams with Patient C.




During the interview; the licénsee denied touching Patient €
inappropriately. ’mecn'caasee-%wifi'm?@ﬂﬂa‘a.t he and Patient E have achild
togethier. The licensee stated that he and Patient E did ot have an on-going
intimate refationship now, The epidusal performed Octeber 04, 2000 c;n;?atjﬂﬁt E
was no different from doing one-on his aunt, brother, ‘or-any other relative:

15.1n his ‘wxingg:m_spmi_s&’.‘@ﬁ:ﬂ} March 4, 2003, the lidensee addressed the

allegations-made by Patients A andBas foilws

Bunng iha course of {Pauent B"s] treatment wzth Pam Man&gem@nti -

0115 W ,,and har Tyicnol#ﬁf & i#em dxsmnﬁnuad_ She
never mmmed t@ the @fﬁse

'REgarﬁEmg IPamme AI she eas f" st seen by our afﬂm o Marﬂh 10 £9’9B .

'dla'unoaed w;th mynfasma] pam syndmmﬂ




a uries: to'experience mnsciesp&sm&ﬁnd
ghmcss!n the ehestwan sometime gﬂ‘pate m"ml.ﬁe >

trﬁaimmt was nu;t-“ unusiial fu]iawmg apsympmm pm&enuman and




-objective ﬁndmgs on examination. T'believe she was provided appropnam
‘medical tieatiment and cars.

16, Opinion 8.14 of the Ammerican Medical Association, Code of Medical Ethics on

:Se&u;s’t_ﬂiscmdlﬁiﬂ. in the Practice of Medicine states as follows:

Sexual contact that occurs concurrent with the: physician-patient
'mismunshxp constitutes sexual miscandict. Sexual or romantic.
interactions between physicians:and: ‘patients:detract from the goals of the
physician-patient relationship, may exploit the vulnerabili e yaﬁem
may obscure the physician’s.pbjéctive judgment concerning the p&tmm s
health care, am:l ultxmately m,ayba df:m ntal 1o the pa I<being..

Nl th gmvmus physzcmn«pmiem
exmﬁ Brmmantzcmzatmn 5 {ENTS A

- pra
-expmztatmns abmit rﬁspechng pauam pmmcy ‘&ﬁd tfanﬁeivennéhty Eiv) w‘hxch_
‘chaperones must adhere.
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If a'chaperone is to.be pmv;ded 8 sepdrate opportunity for private
‘conversation between the patis fic physisian should be ailowsd.

The physician should kecp.mqumfss md.}ﬁstnryqakmg, specially those of
-3 gensitive natiire, 1o amintmuin during the course of the chaﬂmnﬁd

‘;exammatmn

18. By his condut, the licensee has violated KRS 311:595(5) and KRS 311:595(9),

asillustrated by 311:597(4), Accordingly, Tegil grounds exist for disciplinary.
action against his Kentucky medlical license, |

19..The licenisee is directéd to-respond to the-allegations delincated in the Complairit
within thirty (30) days:of service thereof and is further given-notice:that:

<a‘>Hssfmlmmmswnamathmasanadmmmafmechmﬂs

1B, Liouisville; Kenrucky 40222, ‘Said hedsn _fgéﬁhﬁﬂ?156%’&6.11113:?&:31:211{ _:tof;ﬁwﬁtﬂﬁs

+and Regulations of the Kentucky Board of Medital Licesuré. This hisating shial
proceed-as schediledand the hearing datesshall only be:niodificd by leave of the.

‘Hgaring Officér upon asho“mgofgnndcause

SREFORE; Comiplainant prays that appropriate disciplinary 4ction be taken

againgt the licerise topractieemedicing held by Mitéhell E. Sifions, M.
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CERTIFICATE OF SERVICE

1 pamfy thm the. angmai Qf ﬁns Camp} it was: deh’mrcd i Mr C Wil a;m {

+12.
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