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II. Exhibits Examined 
 

A. Presented by the State 
 

1. State’s Exhibits 1A through 1F:  Procedural exhibits.  [State’s Exhibit 1A was 
paginated by the Hearing Examiner post hearing; moreover, pages 18 through 25 
were excluded pursuant to an evidentiary ruling and proffered separately.  See 
Hearing Transcript at 113-116; and Proffered Materials, below.] 

 
2. State’s Exhibit 2:  Certification by the Board that Dr. Simons’ certificate to practice 

in Ohio, issued in 1984, was current as of August 19, 2005.  
 
3. State’s Exhibit 3:  Certified copy of documents regarding Dr. Simons on file 

with the Kentucky Board of Medical Licensure.  [Pages 15 through 22 were 
excluded pursuant to an evidentiary ruling and proffered separately. See Hearing 
Transcript at 113-116; and Proffered Materials, below.] 

 
4. State’s Exhibit 4: Ohio State Medical Board’s Memorandum in Response to 

Respondent’s Oral Request to Postpone Issuance of a Report and 
Recommendation Until Final Disposition of Respondent’s Petition for 
Declaritory (SIC) Judgment Pending in the Commonwealth of Kentucky.  

 
5. State’s Exhibit 5:  Closing Brief of Ohio State Medical Board. 

 
B. Presented by the Respondent 

 
1. Respondent’s Exhibit A:  August 4, 2005, affidavit of Dr. Simons.  
 
2. Respondent’s Exhibit B:  Copy of the Board’s Disciplinary Guidelines, effective 

April 2002. 
 
3. Respondent’s Exhibit C:  Copy of Kerr v. Kentucky State Board of Registration 

(Ky. App. 1990), 797 S.W.2d 714, and Kentucky statutes. 
  
4. Respondent’s Exhibit D:  Copy of “Petition for Declaritory Judgment” [sic] in 

Simons v. Kentucky Board of Medical Licensure, filed in Jefferson Circuit Court, 
Kentucky, on October 26, 2005. 

 
5. Respondent’s Exhibit E:  Copy of Ky. Rev. Stat. § 311.597. 
 
6. Respondent’s Exhibit F:  Closing Brief of Respondent, Mitchell Edward 

Simons, M.D. 
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C. Presented by the Hearing Examiner, sua sponte 
 
 Board Exhibit A:  January 12, 2006, Entry extending the date for filing written 

closing arguments until February 15, 2006. 
 

 
PROFFERED MATERIALS 

 
Proffer A:  The portions of State’s Exhibits 1A and 3 which contain the unproven allegations in 
the Administrative Complaint issued by the Commonwealth of Kentucky Board of Medical 
Licensure against Dr. Simons. (See Hearing Transcript at 113-116)  
 

 
PROCEDURAL MATTERS 

 
1. At the close of the hearing, the parties agreed to submit written closing arguments.  

Pursuant to a schedule set forth by the Hearing Examiner, the final written argument was 
filed on February 15, 2006.  The hearing record closed at that time. (See Hearing Transcript 
at 118-119; Board Exhibit A)   

 
2. At hearing, Dr. Simons requested that the Hearing Examiner defer from filing this Report 

and Recommendation until pending matters in the Commonwealth of Kentucky have been 
resolved.  The State objected to this request.  The Hearing Examiner sustains the State’s 
objection. (See Hearing Transcript at 116-118; Respondent’s Exhibit F; State’s Exhibit 4) 

 
 

SUMMARY OF THE EVIDENCE 
 
All exhibits and transcripts of testimony, even if not specifically mentioned, were thoroughly 
reviewed and considered by the Hearing Examiner prior to preparing this Report and 
Recommendation. 
 
1. On November 3, 2003, the Commonwealth of Kentucky Board of Medical Licensure 

[Kentucky Board] filed an Administrative Complaint against Mitchell E. Simons, M.D. 
(State’s Exhibit [St. Ex.] 3 at 14, 27)  On January 20, 2005, Dr. Simons entered into an Agreed 
Order with the Kentucky Board. (St. Ex. 3 at 2-13)  The Agreed Order set forth stipulated facts, 
including the following: 

 
14.   On September 26, 2001, a Complaint and Jury Demand was filed in the Court 

of Common Pleas in Hamilton County, Ohio against the licensee 
[Dr. Simons].  The Complaint was filed on behalf of a former patient and 
alleged that the licensee inappropriately treated the patient and subjected the 
patient to sexual harassment. 
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15.  On December 19, 2001, the licensee signed and submitted his 2002 
Application for Renewal of Kentucky Medical/Osteopathic License for Year 
2002.  The licensee answered “NO” in response to question twenty-one (21): 

 
“Since you last registered * * * are any malpractice or other civil 
actions against your medical practice presently pending in any court?” 

 
(St. Ex. 3 at 8) 

 
2. In the Agreed Order, Dr. Simons also stipulated to facts surrounding the patients’ complaints, 

including the following:  
 

2. The licensee’s medical specialty is Pain Management. 
 
3. On December 27, 2002, the Board received a letter from Lisa Hinkle, an attorney, 

reporting allegations of inappropriate conduct by the licensee towards a patient. 
 
4. Patient A was interviewed and reports that she injured her shoulder and hip * * *.  

Two and a half years ago (2000), she started seeing the licensee for pain 
management. * * * Each visit Patient A was given a gown and asked to disrobe 
from the waist up, leaving her bra on.  During one visit she disrobed as instructed 
* * *.  During the examination, Patient A alleged that the licensee touched her 
breast.  Patient A alleges that such an examination occurred on approximately 
three (3) more occasions.  On another occasion while examining her for a hip 
injury, the licensee began the exam by having her walk toward him while he was 
seated on a stool.  When she reached him, he turned her around, so that he was 
behind her.  Still seated, he felt her lower hip (buttocks).  He turned her facing 
him, commenting, and touching her tattoo, which is located in the center of her 
abdomen.  During this visit, Patient A alleged that the licensee touched her breast 
and kissed her.  

 
5. Patient B alleged inappropriate contact by the licensee.  * * * Although Patient B 

was primarily treated by other physicians in the office, she reports that within a 
year she was treated by the licensee three times.  During her first visit, Patient B 
alleged that the licensee touched her breast and inquired about her breast 
implants.  * * * 

 
6. Nancee Burlington, R.N., stated that she has worked with the licensee for 

approximately six weeks.  She has received no complaints from female 
patients regarding inappropriate touching.  Ms. Burlington stated that the 
licensee and his Physician Assistant, Tom Feeny, do not use chaperones 
during female exams.  If a female patient is new, she is asked to disrobe to 
her underwear and given a gown, but during follow up visits they are seldom 
asked to disrobe.  Ms. Burlington stated that she was amazed that nothing 
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has been said regarding the use of chaperones, because her past employers 
required them.  She did not see how inappropriate touching could occur, 
because the patient schedule is very heavy, not allowing time for something 
of that nature, and the licensee does not engage in small talk. 

 
*   *   * 

 
10.   * * * [T]he licensee advised that he does not use chaperones.  The licensee 

could not think of a reason he would need to examine breasts.  He might need 
to examine in close proximity to the breasts due to the muscle structure and 
occasionally need to examine the hip area.  The licensee denies touching any 
patient inappropriately. 

 
(St. Ex. 3 at 2-5)  The Agreed Order further states that Dr. Simons’ staff, including his medical 
assistant, physician assistant, and electro-diagnostic technologist, reported that they had 
received no complaints regarding inappropriate touching by Dr. Simons. (St. Ex. 3 at 4) 

 
The Stipulated Facts in the Agreed Order also include Dr. Simons’ lengthy descriptions of his 
treatment of Patients A and B.  Moreover, Dr. Simons denied the allegations against him 
made by Patients A and B, including the following:  Dr. Simons denied that he had instructed 
Patient A to take Valium before office visits, that he had instructed his staff to give certain 
patients the “4:30 appointments,” and that he had had inappropriate contact with Patient A.  
In addition, Dr. Simons asserted that he had examined Patient B’s breast because she had 
expressed concern over a possible rupture of a breast implant. (St. Ex. 3 at 5-7) 
 

3. The Agreed Order quoted several passages from the American Medical Association’s Code 
of Medical Ethics on Sexual Misconduct in the Practice of Medicine.  The quotation of 
Opinion 8.21 included the following:  “From the standpoint of ethics and prudence, the 
protocol of having chaperones available on a consistent basis for patient examinations is 
recommended.”  (St. Ex. 3 at 7)  

 
4. The Agreed Order also set forth Stipulated Conclusions of Law, including the following: 
 

While the licensee denies that he violated any provision of the Kentucky Medical 
Practice Act, the parties agree that that [sic] the Hearing Panel could conclude from 
the evidence presented at an evidentiary hearing that the licensee has engaged in 
conduct which violates the relevant provisions of the Kentucky Medical Practice 
Act, KRS 311.595(9) and/or KRS 311.597.  Accordingly, the parties agree there 
are legal grounds for the parties to enter into this Agreed Order. 
 

(St. Ex. 3 at 8) 
 

5. The Agreed Order states that the “license to practice medicine held by Mitchell E. 
Simons, M.D., is subject to the terms and conditions of this AGREED ORDER for an 
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indefinite term, or until further order of the Board.” (St. Ex. 3 at 9)  The Agreed Order further 
states that Dr. Simons “may continue with the full active practice of medicine” in Kentucky 
subject to the following “TERMS AND CONDITIONS”: 

 
a. The licensee SHALL have a chaperon present throughout any personal contact 

with a female patient in his professional office or in any other clinical setting. 
 
b. Any chaperon utilized by the licensee must be approved, in advance, by the 

Board or its staff and must agree in writing to 1) remain present and within 
direct eyesight and within clear hearing distance of the licensee and the patient 
throughout the entire period the licensee is with a female patient;  

 2) accurately record the chaperon’s presence, or absence, for the entire duration 
of such patient interaction in the patient’s chart, or the patient record maintained 
by that clinical setting; 3) immediately notify the designated contact person 
at the Board’s offices to report any violation of the chaperon requirement by the 
licensee.  The licensee may submit and the Board or its agents may approve 
more than one chaperon to fulfill this requirement.  The licensee shall be solely 
responsible for payment of the costs of such chaperon(s). 

 
c. Upon request, the licensee SHALL immediately make available any requested 

patient charts for female patients and/or documentation about patient contacts 
outside of the office.  The licensee shall also make available, upon request, the 
chaperon(s) for interview by Board agents regarding his compliance with that 
condition. 

 
d. If the licensee is called upon to see a female patient at the hospital or an 

outpatient surgical center, he may treat that patient so long as a professional 
member of the hospital’s staff is present and is able to hear and see all 
interactions between the licensee and the patient, throughout the physician’s 
entire interaction with the patient during the treatment.  In such circumstances, 
the licensee will have the staff member note their presence in the patient’s chart 
and he shall maintain a “log” for all such circumstances, which shall contain: the 
patient’s name, date of treatment, reason for treatment in the hospital, and name 
of staff member attending.  The licensee may utilize a computer generated report 
from the hospital as the required “log,” so long as all necessary information is 
contained within the computer printout.  Upon request of the Board’s agent(s), 
the licensee shall make this log and any patient record(s) available for review.  
The licensee shall also take any step(s) necessary to permit, arrange or assist the 
Board’s agent(s) to be able to interview the applicable hospital staff member(s), 
upon request.  

 
e. The licensee SHALL NOT have sexual contact with any patient. 
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f. The licensee SHALL complete the “Maintaining Proper Boundaries” course 
through the Center for Professional Health at Vanderbilt University Medical 
Center in Nashville, Tennessee within six (6) months from entry of this Agreed 
Order. 

 
g. The licensee SHALL provide written proof that he has successfully completed 

the “Maintaining Proper Boundaries” course to the Board’s agent assigned to 
supervise his probation and the Board’s General Counsel or Assistant General 
Counsel. 

 
(St. Ex. 3 at 9) 

 
6. The Agreed Order provides that, should Dr. Simons violate any term of the Agreed Order, that 

violation may serve as basis for additional disciplinary action * * *.” (St. Ex. 3 at 11)(emphasis 
added) 

 
7. On August 24, 2005, Dr. Simons stated in an affidavit that he had completed the “Maintaining 

Proper Boundaries” course described in the Agreed Order.  He further stated that he has followed 
and will continue to follow all the terms and conditions set forth in the Agreed Order in his 
practice in Ohio and Kentucky.1 (Respondent’s Exhibit [Resp. Ex.] A)   

 
 

LEGAL ARGUMENT 
 
1. At hearing, Dr. Simons argued that the Board may not discipline his certificate based on the 

Kentucky Board action because the Kentucky Board action was illegal and unconstitutional. As 
basis for this argument, Dr. Simons advised that, on October 25, 2005, he had filed a Petition for 
Declaritory Judgment [sic] in the Jefferson Circuit Court in Kentucky.  In this petition, 
Dr. Simons alleged that, in June 2005, the Kentucky Board had filed an Adverse Action Report 
with the National Practitioner Data Bank [NPDB], reporting Dr. Simons’ Agreed Order as a 
“final disciplinary action.”  Dr. Simons provided a copy of his dispute to the NPDB regarding the 
Kentucky Board’s report, along with a copy of the Kentucky Board’s policy for reporting to the 
NPDB.  Dr. Simons further alleged that the Kentucky Board had declined to grant his request to 
withdraw its designation of the matter to the NPDB.  Dr. Simons claimed, among other things, 
that the Kentucky Board’s policy for reporting its orders to the NPDB is illegal and 
unconstitutional. (Resp. Ex. D and attached exhibits; see, also, Resp. Exs. B-C, E, F; St. Ex. 5)   

 

                                                 
1  During the hearing on October 27, 2005, Dr. Simons’ counsel acknowledged that, when practicing in Ohio, Dr. 

Simons’ compliance with the terms and conditions of the Agreed Order is voluntary and not pursuant to any order.  
See Hearing Transcript at 117-118. 
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 In addition, J. Fox DeMoisey2 testified at hearing on behalf of Dr. Simons.  Mr. DeMoisey 
testified that he had been Dr. Simons’ attorney during the proceedings in Kentucky.  
Mr. DeMoisey further testified regarding Kentucky law and the Kentucky Board.  He stated that 
it had been his understanding that Dr. Simons’ Agreed Order would not be deemed by the 
Kentucky Board to be a “disciplinary action” reportable to the NPDB.  Although Mr. DeMoisey 
acknowledged that no agreement to that effect appears in the Agreed Order, he argued that the 
language of the Agreed Order legally requires that it must be “something other than a final 
disciplinary action in Kentucky.” (Tr. at 25-111; Resp. Ex. C; see also, St. Ex. 5)    

 
 The Hearing Examiner finds this argument unpersuasive, especially since the Agreed Order 

provides that, “should Dr. Simons violate any term of the Agreed Order, that violation may 
serve as basis for additional disciplinary action * * *.” (Emphasis added.) 

 
2. Dr. Simons also argued that the Kentucky Board’s action against him is not actionable by 

this Board because Section 4731.22(B)(22), Ohio Revised Code, provides a list of penalties 
that are actionable if imposed by another state.  More specifically, that section provides that 
the Board may act based on the action of another state only when the other state imposes 
one or more of the following penalties:  

 
 the limitation, revocation, or suspension of an individual’s license to practice; 

acceptance of an individual’s license surrender; denial of a license; refusal to 
renew or reinstate a license; imposition of probation; or issuance of an order 
of censure or other reprimand.   

 
 R.C. 4731.22(B)(22).  Dr. Simons acknowledged that the statute includes limitations, but 

argued that the penalties imposed by the Kentucky Board were conditions rather than 
limitations.  Therefore, he reasoned, the action of the Kentucky Board is not actionable 
under Section 4731.22(B)(22), Ohio Revised Code, because the penalties imposed by the 
Kentucky Board are not included in the actionable penalties listed in that statute. 
(Tr. at 29-111; Resp. Exs. C, F; see also, St. Ex. 5)    

 
 This argument is without merit.  The Agreed Order imposes requirements on Dr. Simons 

that limit and restrict him as a physician, in that Kentucky law does not require all 
physicians to have a chaperone present during contact with female patients.  Pursuant to the 
Agreed Order, if Dr. Simons does not obtain a chaperone, he is restricted from treating 
female patients in Kentucky.  Moreover, Kentucky law does not require that all physicians 
complete a course in “Maintaining Proper Boundaries.”  Thus, Dr. Simons is practicing under 
limitations that do not apply to other physicians in Kentucky, regardless of whether the 
Agreed Order explicitly designated the requirement as a “restriction” or “limitation.” 

                                                 
2  In his August 24, 2005, affidavit, Dr. Simons stated that he had been represented before the Kentucky Board by his 

attorney, J. Fox DeMoisey.  Moreover, Dr. Simons authorized Mr. DeMoisey to testify on his behalf before the Ohio 
Board within narrow parameters, as follows:  “I hereby authorize attorney DeMoisey to testify for the limited purpose of 
discussing his legal analysis of the Agreed Order dated February 17, 2005.” (Resp. Ex. A)  
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3. Finally, Dr. Simons argued that, because the Kentucky Board’s Agreed Order contains neither 
findings that the patients’ allegations are true nor admissions of guilt by Dr. Simons, the 
Board cannot take action against him based on the Kentucky Board’s Agreed Order.  
However, Section 4731.22(B)(22), Ohio Revised Code, does not require that the action of 
another board specify findings or admissions of guilt.  The statute merely requires that, for 
the Board to take action against a licensee based on the action of another state’s agency, the 
other state shall have acted “for any reason other than the nonpayment of fees.”  Therefore, 
the Board may take action based on the Kentucky Board action and may consider the 
penalties imposed in the Agreed Order.  Nevertheless, because the patients’ allegations 
were not found to be true in the Kentucky Board Agreed Order, they are not considered to 
be factual in this Report and Recommendation. 

 
 

FINDINGS OF FACT 
 
On February 17, 2005, the Commonwealth of Kentucky Board of Medical Licensure [Kentucky 
Board] filed an Agreed Order regarding Mitchell Edward Simons, M.D.  In that Agreed Order, the 
Kentucky Board ordered, and Dr. Simons agreed, that his license to practice medicine in the 
Commonwealth of Kentucky would be subject to certain “terms and conditions” as set forth in the 
Agreed Order.  Among these conditions, Dr. Simons must have a chaperone present throughout 
any personal contact with female patients in his professional office or in any other clinical setting, 
and the chaperone must be approved in advance by the Kentucky Board or its staff.  Dr. Simons 
further agreed to complete the “Maintaining Proper Boundaries” course through the Center for 
Professional Health at Vanderbilt University Medical Center in Nashville, Tennessee. 

 
 

CONCLUSIONS OF LAW 
 
The action taken by the Commonwealth of Kentucky Board of Medical Licensure against 
Mitchell Edward Simons, M.D., as set forth in the Findings of Fact, constitutes one of “the 
following actions taken by the agency responsible for regulating the practice of medicine and 
surgery * * * in another jurisdiction, for any reason other than the nonpayment of fees: the 
limitation, revocation, or suspension of an individual’s license to practice; acceptance of an 
individual’s license surrender; denial of a license; refusal to renew or reinstate a license; 
imposition of probation; or issuance of an order of censure or other reprimand,” as that clause is 
used in Section 4731.22(B)(22), Ohio Revised Code.   

 
 

PROPOSED ORDER 
 
It is hereby ORDERED that: 
 

A. The certificate of Mitchell Edward Simons, M.D., to practice medicine and surgery in 
the State of Ohio shall be SUSPENDED for thirty days. 
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B. Upon reinstatement, Dr. Simons’ certificate will be PERMANENTLY LIMITED and 
RESTRICTED as follows:   

 
1. Dr. Simons shall not commence practice in Ohio without prior Board approval.   

 
2. Dr. Simons shall have a chaperone present throughout any personal contact with a 

female patient in his professional office or in any other clinical setting.   
 

a. Any chaperone utilized by Dr. Simons must be approved, in advance, by the 
Board or its staff.  Dr. Simons may submit and the Board or its staff may 
approve more than one chaperone to fulfill this requirement.  Dr. Simons shall 
be solely responsible for payment of the costs of such chaperone(s).   

 
b. Any chaperone utilized by Dr. Simons must agree in writing to the following: 

 
i. The chaperone shall remain present and within direct eyesight and within 

clear hearing distance of Dr. Simons and the patient throughout the entire 
period Dr. Simons is with a female patient; 

 
ii. The chaperone shall accurately record the chaperone’s presence, or 

absence, for the entire duration of such patient interaction in the patient’s 
chart, or the patient record maintained by that clinical setting;  

 
iii. The chaperone shall immediately notify the Board of any violation of the 

chaperone requirement by Dr. Simons.   
 

c. Upon request Dr. Simons shall immediately make available any requested 
patient charts for female patients and/or documentation about patient contacts 
outside of the office.  Dr. Simons shall also make available, upon request, the 
chaperone(s) for interview by Board agents regarding Dr. Simons’ compliance 
with these conditions. 

 
d. If Dr. Simons is called upon to see a female patient at a hospital or an outpatient 

surgical center, he may treat that patient so long as a professional member of 
the hospital or outpatient surgical center staff is present and is able to hear and 
see all interactions between Dr. Simons and the patient, throughout 
Dr. Simons’ entire interaction with the patient during the treatment.  In such 
circumstances, Dr. Simons shall have the staff member note his or her presence 
in the patient’s chart.  Dr. Simons shall maintain a log for all such 
circumstances, which shall contain: the patient’s name, the date of treatment, 
the reason for treatment, and the name and signature of the staff member 
attending.  Dr. Simons may utilize a computer generated report from the 
hospital as the required log, so long as all necessary information is contained 
within the computer printout.  Upon request of the Board, Dr. Simons shall 
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