State Medical Board of Ohio

77 S. High St., 17th Floor » Columbus, OH 43266-0315 o (614) 466-3934  Website: www state oh.us/med/

June 10, 1998

Mervet K. Saleh, M.D.
7146 Hunters Creek Drive
Dayton, OH 45459

Dear Doctor Saleh:

Please find enclosed certified copies of the Entry of Order; the Report and
Recommendation of R. Gregory Porter, Attorney Hearing Examiner, State Medical Board
of Ohio: and an excerpt of draft Minutes of the State Medical Board, meeting in regular
session on June 10, 1998, including motions approving and confirming the Report and
Recommendation as the Findings and Order of the State Medical Board of Ohio.

Section 119.12, Ohio Revised Code, may authorize an appeal from this Order. Such an
appeal may be taken to the Franklin County Court of Common Pleas only.

Such an appeal setting forth the Order appealed from and the grounds of the appeal must
be commenced by the filing of a Notice of Appeal with the State Medical Board of Ohio
and the Franklin County Court of Common Pleas within fifteen (15) days after the mailing
of this notice and in accordance with the requirements of Section 119.12, Ohio Revised

Code.
THE STATE MEDICAL BOARD OF OHIO
Anand G. Garg, M.D.
Secretary )

AGG:jam

Enclosures

CERTIFIED MAIL RECEIPT NO. Z 233 839 070
RETURN RECEIPT REQUESTED

cc: Lawrence D. Walker, Esq.
Kristina Sung Kepner, Esq.
CERTIFIED MAIL RECEIPT NO. Z 233 839 071
RETURN RECEIPT REQUESTED
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CERTIFICATION

I hereby certify that the attached copy of the Entry of Order of the State
Medical Board of Ohio; Report and Recommendation of R. Gregory Porter,
State Medical Board Attorney Hearing Examiner; and excerpt of draft
Minutes of the State Medical Board, meeting in regular session on June 10,
1998, including motions approving and confirming the Findings of Fact,
Conclusions and Proposed Order of the Hearing Examiner as the Findings
and Order of the State Medical Board of Ohio; constitute a true and complete
copy of the Findings and Order of the State Medical Board in the Matter of
Mervet K. Saleh, M.D., as it appears in the Journal of the State Medical
Board of Ohio.

This certification is made by authority of the State Medical Board of Ohio
and in its behalf.

l%%m —7

Anand G. Garg, M.D
Secretary
(SEAL)

June 10, 1998

Date




BEFORE THE STATE MEDICAL BOARD OF OHIO

IN THE MATTER OF *

*

MERVET K. SALEH, M.D. *
ENTRY OF ORDER

This matter came on for consideration before the State Medical Board of Ohio
on June 10, 1998.

Upon the Report and Recommendation of R. Gregory Porter, State Medical
Board Attorney Hearing Examiner, designated in this Matter pursuant to
R.C. 4731.23, a true copy of which Report and Recommendation is attached
hereto and incorporated herein, and upon the approval and confirmation by
vote of the Board on the above date, the following Order is hereby entered on
the Journal of the State Medical Board of Ohio for the above date.

It is hereby ORDERED that the allegations against Mervet K. Saleh, M.D.,
as specified in the Board’'s February 11, 1998, notice of opportunity for
hearing, are DISMISSED.

This Order shall become effective immediately upon the mailing of
notification of approval by the State Medical Board of Ohio.

et
Anand G. Garg, M.D. \
(SEAL) Secretary .

June lQ, 1998
Date
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REPORT AND RECOMMENDATION
IN THE MATTER OF MERVET K. SALEH, M.D.

The Matter of Mervet K. Saleh, M.D., was heard by R. Gregory Porter, Attorney Hearing Examiner
for the State Medical Board of Ohio, on April 22, 1998.

INTRODUCTION

I. Basis for Hearing

A

By letter dated February 11, 1998, the State Medical Board of Ohio [Board] notified
Mervet K. Saleh, M.D,, that it proposed to take disciplinary action against her
certificate to practice medicine and surgery in Ohio. The Board alleged that Dr. Saleh
had admitted under oath, during an investigatory deposition, that she had supervised
Linda Metzler, P.A. The Board further alleged that Dr. Saleh had failed to enter into
a supervision agreement to authorize such supervision.

The Board alleged that Dr. Saleh’s acts, conduct, and/or omissions, individually and/or
collectively, constituted “‘[f]ailure of a physician supervising a physician assistant to
maintain supervision in accordance with the requirements of Chapter 4730. of the
Revised Code and the rules adopted under that chapter,” as that clause is used in Section
4731.22(B)(32), Ohio Revised Code, to wit: Section 4730.02(C), Ohio Revised Code”;
“‘[c]ommission of an act that constitutes a misdemeanor in this state regardless of the
jurisdiction in which the act was committed, if the act was committed in the course of
practice,’ as that clause is used in Section 4731.22(B)(12), Ohio Revised Code, to wit:
Section 4730.99, Ohio Revised Code, to wit: Section 4730.02(C), Ohio Revised Code”;
and/or “‘[cJommission of an act that constitutes a misdemeanor in this state regardless of
the jurisdiction in which the act was committed, if the act was committed in the course of
practice,” as that clause is used in Section 4731.22{B)(12), Ohio Revised Code, to wit:
Section 2923.03, Ohio Revised Code, Complicity, to wit: Section 4730.99, Ohio
Revised Code, to wit: Section 4730.02(D), Ohio Revised Code.”

Finally, the Board advised Dr. Saleh of her right to request a hearing in this matter.
(State’s Exhibit 1)

By letter received by the Board on March 2, 1998, Dennis A. Lieberman, Esq.,
requested a hearing on behalf of Dr. Saleh. (State’s Exhibit 2)
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II.  Appearances

A.  On behalf of the State of Ohio: Betty D. Montgomery, Attorney General, by
Christopher E. Wasson, Assistant Attorney General.

B.  On behalf of the Respondent: Lawrence D. Walker and Kristina Sung Kepner, Esgs.

EVIDENCE EXAMINED

I Testimony Heard

Presented by the State
No witnesses were presented
Presented by the Respondent
Mervet K. Saleh, M.D.

II.  Exhibits Examined

In addition to State’s Exhibits 1 and 2, noted above, the following exhibits were identified
and admitted into evidence.

A. Presented by the State

1. State’s Exhibits 3 through 12: Procedural exhibits.

2. State’s Exhibits 13 and 14: Copies of the Physician Assistant Utilization Plans and
related materials of Richard M. Donnini, D.O.

B. Presented by the Respondent

1. Respondent’s Exhibit A: Copy of Dr. Saleh’s May 1, 1996, Employment
Agreement with Pain Evaluation and Management Center of Ohio, Inc.

2. Respondent’s Exhibit B: Copy of a blank Physician Assistant Utilization Plan
and accompanying instructions, as revised in April 1998.
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SUMMARY OF THE EVIDENCE

All transcripts of testimony and exhibits, whether or not specifically referred to hereinafter, were
thoroughly reviewed and considered by the Attorney Hearing Examiner prior to preparing this
Report and Recommendation.

1 Mervet K. Saleh, M.D, testified as follows:

Dr. Saleh has been licensed to practice medicine in Ohio since 1983. She had a
hospital-based practice in anesthesiology in Akron, Ohio, from 1983 until 1989. In
1989, Dr. Saleh moved to Dayton, Ohio, and practiced full-time hospital-based
anesthesiology at Good Samaritan Hospital from 1989 until 1992. She did not
practice during the period from 1992 until 1996, but instead prepared for her board
certification during that time. She was board certified in anesthesiology in 1996 and
in pain management in 1997. (Tr. 30-33)

She did not work with physician assistants [PAs] while in Akron or at Good
Samaritan in Dayton. (Tr. 31)

Dr. Saleh contacted Dr. Richard Donnini in February 1996 concerning employment
with his practice because she had heard that he was looking for an anesthesiologist to
do pain management. She informed Dr. Donnini that she would not be able to start
working for him until after she finished her boards in April or May 1996. In

April 1996, Dr. Donnini offered her a job, and she began work on May 1, 1996.

(Tr. 32-33)

On May 1, 1996, Dr. Saleh and Dr. Donnini entered into a written employment
agreement. The agreement described Dr. Saleh’s duties, but said nothing about
managing PAs. Dr. Saleh had learned during the interview process that Dr. Donnini
had PAs on his payroll; nevertheless, she was not told that she would be placed in
charge of any PAs. Dr. Saleh’s pre -employment discussions with Dr. Donnini had
consisted primarily of financial matters, Dr. Saleh’s schedule, and her background.
(Respondent’s Exhibit A; Tr. 34-36, 47-50)

Dr. Saleh knows Linda Metzler, P.A,, and stated that Ms. Metzler was a PA who had
worked for Dr. Donnini doing family practice work. Prior to Dr. Saleh’s commencing
practice for Dr. Donnini, Ms. Metzler had tendered her resignation. Ms. Metzler’s
last day there was May 9 or 10, 1996. Consequently, Dr. Saleh and Ms. Metzler
worked simultaneously for Dr. Donnini for only about seven or eight business days.
(Tr. 36-38, 55)

Ms. Metzler had worked at All Care Family Health Care Center [All Care] on Salem
Avenue, close to downtown Dayton. Dr. Saleh was employed at Pain Evaluation and
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Management Center of Ohio, located on Yankee Park Place in Centerville, Ohio,

about 15 minutes away from All Care. Dr. Saleh also sometimes worked at All Care,
which was to be a satellite office for pain management. (Tr. 37, 52-53)

Dr. Donnini was not practicing at All Care in May 1996. During the time that

Dr. Saleh and Ms. Metzler both worked for Dr. Donnini, Ms. Metzler did not see any
of Dr. Saleh’s patients. However, Ms. Metzler contacted Dr. Saleh concerning some
of Dr. Donnini’s patients. Ms. Metzler had notified patients at All Care that

Ms. Metzler was leaving and that there would be no one at All Care to take care of
them. (Tr. 38-39, 40-42)

Although Ms. Metzler transferred most of the All Care patients to other practices, she
had not been able to locate new treatment providers for all patients, and some had
requested that they be transferred to Dr. Saleh. Ms. Metzler contacted Dr. Saleh
concerning such patients. Although Ms. Metzler was aware that Dr. Saleh was there
only to do pain management, she told Dr. Saleh that these patients had nowhere to go,
and asked Dr. Saleh if she would be willing to see them. Dr. Saleh told Ms. Metzler
that she would and asked Ms. Metzler to schedule these patients for appointments
when Dr. Saleh would be at the All Care facility. Dr. Saleh wanted to see and
evaluate these patients herself. (Tr. 38-39, 40-42, 56)

Dr. Saleh stated that Ms. Metzler functioned as a receptionist and medical assistant at
All Care in early May 1996, and Dr. Saleh had believed that she was dealing with

Ms. Metzler as a medical assistant and not as a PA. Dr. Saleh said that she does not
feel comfortable giving patient management responsibilities to PAs, that she does not
work with PAs, and that she did not really know Ms. Metzler. Nevertheless, it was
acceptable for Ms. Metzler to communicate to Dr. Saleh what patients wanted, and
also to communicate Dr. Saleh’s response to the patient if it was a matter that a
medical assistant could handle. In addition, if a patient was going to fall short of
medication prior to his or her appointment with Dr. Saleh, Ms. Metzler would inform
Dr. Saleh and Dr. Saleh would authorize Ms. Metzler to call the prescription in for the
patient “because there are certain medications, if they are stopped suddenly, [which]
could be harmful to the patients.” (Tr. 42-44)

Dr. Saleh believes that a PA’s typical duties would be to take a history, perform a
physical examination, determine what diagnostic tests should be ordered, develop a
treatment plan, and act as a communicator between the physician and the patient. The
treatment plan, if approved by the physician, would then be implemented by the
physician. Dr. Saleh stated that Ms. Metzler did not perform any of these functions
for Dr. Saleh. Dr. Saleh did not instruct or counsel Ms. Metzler concerning any
medical procedures. At both of Dr. Donnini’s offices, Dr. Saleh saw her own
patients, performed her own histories and physical examinations on those patients, and
created her own treatment plans. Dr. Saleh acknowledged that she had taken
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responsibility for former patients of Ms. Metzler’s that were transferred to Dr. Saleh,
but said that Ms. Metzler was no longer treating those patients at that time. (Tr. 44-
45, 53, 56-57)

In January 1997, Dr. Saleh testified at an investigatory deposition conducted on behalf
of the Board by one of its attorneys. Among other questions, the Board’s attorney
asked if Dr. Saleh had ever supervised Ms. Metzler. Dr. Saleh stated at the present
hearing that the Board’s attorney did not explain what he meant by the word
“supervise.” Dr. Saleh answered “yes” to the question, but stated at the present
hearing that she had been referring to the fact that she cooperated with Ms. Metzler
concerning the transfer of patients to Dr. Saleh. Dr. Saleh also stated at the present
hearing that Dr. Donnini and Ms. Metzler were not on good terms at that time, and
that Dr. Saleh “was the only one [Ms. Metzler] was able to talk to regarding those
patients that have nowhere to go.” (Tr. 40-42)

In addition, Dr. Saleh was asked at the January 1997 deposition about her supervisory
duties concerning Ms. Metzler. Dr. Saleh had answered at the deposition that

[Ms. Metzler] was instructed not to see any new patients, she was
instructed only to see rechecks. She was also instructed to call and
notify me about the progress of the patient, and if there were—I'm
sorry—was any change we need to make. And then if I need to do
anything, Il just give her instruction what needs to be done with that
patient.

(Tr. 57-59) Nevertheless, Dr. Saleh testified at the present hearing that she had not
been the one to give Ms. Metzler these instructions, and that Dr. Donnini had given
them. Dr. Saleh denied that she had supervised Ms. Metzler, and denied that she had
had any supervising duties concerning Ms. Metzler. (Tr. 59)

Dr. Saleh denied that Ms. Metzler had acted as a PA in communicating between
patients and Dr. Saleh. Dr. Saleh stated that Ms. Metzler was acting in a capacity
more like that of a medical assistant. Dr. Saleh indicated that Ms. Metzler’s patients
had already been evaluated, examined, had treatment plans in place, and were already
on medication. Dr. Saleh said that Ms. Metzler acted only as a medical assistant when
Dr. Saleh authorized Ms. Metzler to call in prescriptions for patients who would run
short of medication prior to their appointments with Dr. Saleh. (Tr. 62-64)

When Dr. Saleh started working for Dr. Donnini on May 1, 1996, she did not believe
that Ms. Metzler was to be her PA. Moreover, prior to her January 1997 deposition,
she was not aware that Dr. Donnini had filed a Physician Assistant Utilization Plan in
February 1996 that had indicated that Dr. Saleh would be supervising Ms. Metzler.
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Dr. Saleh had not told anyone that it would be acceptable to her that she would
supervise Ms. Metzler. (St. Ex. 14; Tr. 45-47)

1. Dr. Saleh never executed a Physician Assistant Supervision Agreement in connection
with her employment with Dr. Donnini. (Tr. 64-65)

FINDINGS OF FACT

During an investigatory deposition conducted by Board staff in January 1997, Mervet K.

Saleh, M.D., made statements that could reasonably be construed as admissions that she had
supervised Linda Metzler, P.A., in May 1996. However, it is apparent from the testimony offered
by Dr. Saleh at the present hearing that such statements could also reasonably be attributed to a
misunderstanding concerning what had been meant by the term “supervision.”

The evidence indicated that Dr. Saleh only supervised Ms. Metzler concerning the transfer of
certain patients from Ms. Metzler’s care to Dr. Saleh’s. This involved the scheduling of
appointments for patients, and the refilling of medication for patients who would run out of
prescribed medication before Dr. Saleh had an opportunity to see and evaluate those patients
herself. Dr. Saleh testified that the duties performed by Ms. Metzler under Dr. Saleh’s supervision
can be performed by medical assistants. The evidence presented raises a significant doubt that

Dr. Saleh utilized Ms. Metzler’s services as a physician assistant. Accordingly, the evidence is
insufficient to support a finding that Dr. Saleh was required to enter into a supervision agreement.
Nevertheless, there was substantial justification for the issuance of the Board’s February 11, 1998,
notice of opportunity for hearing in this matter.

CONCLUSIONS OF LAW

As set forth in the Findings of Fact, above, there is insufficient evidence to conclude that the acts,
conduct, and/or omissions of Mervet K. Saleh, M.D, constitute: “‘[f]ailure of a physician
supervising a physician assistant to maintain supervision in accordance with the requirements of
Chapter 4730. of the Revised Code and the rules adopted under that chapter,’ as that clause is used
in Section 4731.22(B)(32), Ohio Revised Code, to wit: Section 4730.02(C), Ohio Revised Code”;
“‘[c]Jommission of an act that constitutes a misdemeanor in this state regardless of the jurisdiction
in which the act was committed, if the act was committed in the course of practice,’ as that clause
is used in Section 4731.22(B)(12), Ohio Revised Code, to wit: Section 4730.99, Ohio Revised
Code, to wit: Section 4730.02(C), Ohio Revised Code”; and/or “‘[cJommission of an act that
constitutes a misdemeanor in this state regardless of the jurisdiction in which the act was
committed, if the act was committed in the course of practice,” as that clause is used in Section
4731.22(B)(12), Ohio Revised Code, to wit: Section 2923.03, Ohio Revised Code, Complicity, to
wit: Section 4730.99, Ohio Revised Code, to wit: Section 4730.02(D), Ohio Revised Code.”
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PROPOSED ORDER

It is hereby ORDERED that the allegations against Mervet K. Saleh, M.D., as specified in the
Board’s February 11, 1998, notice of opportunity for hearing, are DIS\HSSED

This Order shall become effective immediately upon the mailing of notification of approval by the

State Medical Board of Ohio.
/\}[
=

/{/C_\ R Z
R. Greoory Porter \)

Attorney Hearing Examiner
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EXCERPT FROM THE DRAFT MINUTES OF JUNE 10, 1998

REPORTS AND RECOMMENDATIONS

Dr. Buchan announced that the Board would now consider the findings and orders appearing on the Board's agenda.

Dr. Buchan asked whether each member of the Board had received, read, and considered the hearing record, the
proposed findings, conclusions, and orders, and any objections filed in the matters of: Allan Dean Packer, M.D_;
Erian H. Y. Girgis, M.D.; Neal E. Holleran, M.D.; Axel Lennart Lofgren, M.D.; Clarence L. Huggins, M.D.; Mervet
K. Saleh, M.D. A roll call was taken:

ROLL CALL: Mr. Albert - aye
Dr. Bhati - aye
Dr. Heidt - aye
Dr. Somani - aye
Dr. Egner - aye
Mr. Sinnott - ave
Ms. Noble - aye
Dr. Stienecker - aye
Dr. Agresta - aye
Dr. Garg - ave
Dr. Steinbergh - ave
Dr. Buchan - aye

Dr. Buchan asked whether each member of the Board understands that the disciplinary guidelines do not limit any
sanction to be imposed, and that the range of sanctions available in each matter runs from dismissal to permanent

revocation. A roll call was taken:

ROLL CALL: Mr. Albert - aye
Dr. Bhati -aye
Dr. Heidt - aye
Dr. Somani - aye
Dr. Egner - ave
Mr. Sinnott - ave
Ms. Noble - aye
Dr. Stienecker - aye
Dr. Agresta - aye
Dr. Garg - aye
Dr. Steinbergh - aye
Dr. Buchan - aye

In accordance with the provision in Section 4731.22(C)(1), Revised Code, specifying that no member of the Board
who supervises the investigation of a case shall participate in further adjudication of the case, the Secretary and
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Supervising Member must abstain from further participation in the adjudication of these matters.

Dr. Buchan stated that if there were no objections, the Chair would dispense with the reading of the proposed
findings of fact. conclusions and orders in the above matters. No objections were voiced by Board members

present.

The original Reports and Recommendations shall be maintained in the exhibits section of this Journal.

DR. STEINBERGH MOVED TO APPROVE AND CONFIRM MR. PORTER'S PROPOSED FINDINGS OF
FACT, CONCLUSIONS, AND ORDER IN THE MATTER OF MERVET K. SALEH, M.D. DR. SOMANI

SECONDED THE MOTION.

A vote was taken on Dr. Steinbergh’s motion to approve and confirm.:

VOTE: Mr. Albert - abstain
Dr. Bhati - aye
Dr. Heidt - aye
Dr. Somani - aye
Dr. Egner - aye
Mr. Sinnott - aye
Ms. Noble - aye
Dr. Stienecker - aye
Dr. Agresta -aye
Dr. Garg - abstain
Dr. Steinbergh - aye
Dr. Buchan - aye

The motion carried.



February 11, 1998

Mervet K. Saleh, M.D.
7146 Hunters Creek Drive
Dayton, OH 45459

Dear Doctor Saleh:

In accordance with Chapter 119., Ohio Revised Code, you are hereby notified that the State
Medical Board of Ohio intends to determine whether or not to limit, revoke, suspend,
refuse to register or reinstate your certificate to practice medicine and surgery, or to
reprimand or place you on probation for one or more of the following reasons:

(1) You admitted under oath in an investigatory deposition that you supervised Linda
Metzler, P.A. in May of 1996 You failed to enter into a supervision agreement
with the Board to authorize supervision of a physician assistant.

Your acts, conduct, and/or omissions as alleged in paragraph (1) above, individually and/or
collectively, constitute "[f]ailure of a physician supervising a physician assistant to maintain
supervision in accordance with the requirements of Chapter 4730. of the Revised Code and
the rules adopted under that chapter," as that clause is used in Section 4731.22(B)(32),
Ohio Revised Code, to wit: Section 4730.02(C), Ohio Revised Code.

Further, your acts, conduct, and/or omissions as alleged in paragraph (1) above, individually
and/or collectively, constitute "[c]lommission of an act that constitutes a misdemeanor in
this state regardless of the jurisdiction in which the act was committed, if the act was
committed in the course of practice.” as that clause is used in Section 4731.22(B)(12), Ohio
Revised Code, to wit: Section 4730.99, Ohio Revised Code, to wit: Section 4730.02(C),
Ohio Revised Code.

Further, your acts, conduct, and/or omissions as alleged in paragraph (1) above, individually
and/or collectively, constitute "[clommission of an act that constitutes a misdemeanor in
this state regardless of the jurisdiction in which the act was committed, if the act was
committed in the course of practice,” as that clause is used in Section 4731.22(B)(12), Ohio
Revised Code, to wit: Section 2923 .03, Ohio Revised Code, Complicity, to wit: Section
4730.99, Ohio Revised Code, to wit: Section 4730.02(D), Ohio Revised Code.

Pursuant to Chapter 119., Ohio Revised Code, you are hereby advised that you are entitled
to a hearing in this matter. If you wish to request such hearing, the request must be made in

e lid. FUR Dy



Mervet K. Saleh, M.D.
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writing and must be received in the offices of the State Medical Board within thirty (30)
days of the time of mailing of this notice.

You are further advised that you are entitled to appear at such hearing in person, or by your
attorney, or by such other representative as is permitted to practice before this agency, or
you may present your position, arguments, or contentions in writing, and that at the hearing
you may present evidence and examine witnesses appearing for or against you.

In the event that there is no request for such hearing received within thirty (30) days of the
time of mailing of this notice, the State Medical Board may, in your absence and upon
consideration of this matter, determine whether or not to limit, revoke, suspend, refuse to
register or reinstate your certificate to practice medicine and surgery or to reprimand or
place you on probation.

Copies of the applicable sections are enclosed for your information.

Very truly yours,
[
Anand G. Garg,M.D.
Secretary
AGG/dpk
Enclosures

CERTIFIED MAIL #P 152 984 653
RETURN RECEIPT REQUESTED

cc: Dennis A. Lieberman, Esq.
CERTIFIED MAIL #P 152 984 654
RETURN RECEIPT REQUESTED
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