STATE OF OHIO
THE STATE MEDICAL BOARD OF OHIO
77 SOUTH HIGH STREET
17TH FLOOR
COLUMBUS, OHIO 43215

July 14, 1989

Robert L. Tomsak, M.D.
2389 Queenston Road
Cleveland Heights, Ohio 44118

Dear Doctor Tomsak:

Please find enclosed certified copies of the Entry of Order; the
Report and Recommendation of Joan Irwin Fishel, Attorney Hearing
Examiner, State Medical Board of Ohio; and an excerpt of the
Minutes of the State Medical Board, meeting in regular session on
July 12, 1989, including Motions approving the Findings of Fact,
and amending the Conclusions of Law of the Hearing Examiner, and
adopting an amended Order.

Section 119.12, Ohio Revised Code, may authorize an appeal from
this order. Such an appeal may be taken to the Franklin County
Court of Common Pleas only.

Such an appeal setting forth the Order appealed from and the
grounds of the appeal must be commenced by the filing of a Notice
of Appeal with the State Medical Board of Ohio and the Franklin
County Court of Common Pleas within fifteen (15) days after the
mailing of this notice and in accordance with the requirements of
Section 119.12 of the Ohio Revised Code.

STATE MEDzZr. ARD OF OHIO
Henry G. C

lett, M.D.
Secretary

HGC:em
Enclosures

CERTIFIED MAIL NO. P 746 514 591
RETURN RECEIPT REQUESTED

cc: Thomas W. Hess, Esq.

CERTIFIED MAIL NO. P 746 514 592
RETURN RECEIPT REQUESTED

Mailed July 18, 1989



STATE OF OHIO
STATE MEDICAL BOARD

CERTIFICATION

I hereby certify that the attached copy of the Entry of Order of

the State Medical Board of Ohio; attached copy of the Report and
Recommendation of Joan Irwin Fishel, Attorney Hearing Examiner,

State Medical Board; and attached excerpt of Minutes of the State
Medical Board, meeting in regular session on July 12, 1989,

including Motions approving the Findings of Fact, and amending

the Conclusions of Law of the Hearing Examiner, and adopting an
amended Order, constitute a true and complete copy of the

Findings and Order of the State Medical Board in the matter of

Robert L. Tomsak, M.D., as it appears in the Journal of the State -

Medical Board of Ohio.

This certification is made by authority of the State Medical
Board of Ohio and in its behalf.

N 2B sss

Henry G. Cramblett, M.D.
Secretary

July 14, 1989

Date



BEFORE THE STATE MEDICAL BOARD OF OHIO

IN THE MATTER OF *
*
ROBERT L. TOMSAK, M.D. *

ENTRY OF ORDER

This matter came on for consideration before the State
Medical Board of Ohio the 12th day of July, 1989.

Upon the Report and Recommendation of Joan Irwin Fishel,
Attorney Hearing Examiner, Medical Board, in this matter
designated pursuant to R.C. 4731.23, a true copy of which Report
and Recommendation is attached hereto and incorporated herein,
and upon the modification, approval and confirmation by vote of
the Board on July 12, 1989, the following Order is hereby entered
on the Journal of the State Medical Board for the 12th day of
July, 1989.

It is hereby ORDERED:

1. That the license of Robert L. Tomsak, M.D., to
practice medicine and surgery in the State of Ohio
shall be REVOKED. Such revocation is stayed, and
Dr. Tomsak’s license is hereby suspended for an
indefinite period of time, but not less than thirty
(30) days.

2. The State Medical Board shall not consider
reinstatement of Dr. Tomsak’s license to practice
unless and until all of the following minimum
requirements are met:

a. Dr. Tomsak shall submit an application for
reinstatement, accompanied by appropriate fees.
Dr. Tomsak shall not make such application for
at least thirty (30) days from the effective
date of this Order.

b. Dr. Tomsak shall submit to the Board for its
approval a program of approved Category I
Continuing Medical Education related to medical
ethics. The exact number of hours and the
specific content of the program shall be
determined by the Board or its designee, but
shall not total less than five (5) hours.
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Robert L.

This Order shall become effective thirty (30) days from the date
of mailing of notification of approval by the State Medical Board
In the interim, Dr. Tomsak shall not undertake the care

of any patients not alteadytzzi::-jZ;/:are.

of Ohio.

(SEAL)

Tomsak, M.D.

This program shall be in addition to the
Continuing Medical Education requirements for
relicensure. Dr. Tomsak shall provide
documentary evidence satisfactory to the Board
of his successful completion of such program.

Dr. Tomsak shall submit a minimum of two (2)
written reports by physicians approved by the
Board stating that Dr. Tomsak has been assessed
and that he has been found capable of
practicing according to acceptable and
prevailing standards of care. Each of these
evaluations shall state with particularity the
basis for such determination.

Upon successful completion of the requirements in

paragraph 2, Dr. Tomsak’s certificate shall be
restored, subject to any continuing monitoring
deemed appropriate by the Board based upon the
reports submitted in compliance with Paragraph 2c¢
above.

Henry G. Cramblett, M.D.
Secretary

July 14, 1989

Date
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REPORT AND RECOMMENDATION
IN THE MATTER OF ROBERT L. TOMSAK, M.D.

The Matter of Robert L. Tomsak, M.D., came on for hearing before me, Joan Irwin
Fishel, Esq., Hearing Examiner for the State Medical Board of Ohio, on May 5,

1989.

I.

II.

III.

Iv.

INTRODUCTION AND SUMMARY OF EVIDENCE

Basis for Hearing

A.

By letter of January 11, 1989 (State's Exhibit #1), the State Medical
Board notified Robert L. Tomsak, M.D., that it proposed to take
disciplinary action against his certificate to practice medicine and
surgery in Ohio. Dr. Tomsak had responded "No" to the question, "At
any time since the last renewal of your certificate have you been
addicted to or dependent upon alcohol or any chemical substance?” on
his application for registration for the 1985-1986 biennium. The
Board alleged that Dr. Tomsak entered the Mayo Clinic for treatment
of alcohol dependency about May, 1984, Therefore, the Board alleged
that Dr. Tomsak's acts and/or omissions constituted “fraud,
misrepresentation, or deception in applying for or securing any
license or certificate issued by the Board,” as that clause is used
in Section 4731.22(A), Ohio Revised Code, and "publishing a false,
fraudulent, deceptive, or misleading statement," as that clause is
used in Section 4731.22(8)(5), Ohio Revised Code.

By letter received by the State Medical Board on January 25, 1989
(State's Exhibit #2), Thomas W. Hess, Esq., requested a hearing on
behalt of Dr. Tomsak.

AEEearances

A.

B'

On behalf of the State of Ohio: Anthony J. Celebrezze, Jr., Attorney
General, by John C. Dowling, Assistant Attorney General

On behalf of the Respondent: Thomas W. Hess, £sq.

Testimony Heard

Nejther party presented any witnesses in this Matter.

Exhibits Examined

In addition to those noted above, the following exhibits were identified
and admitted into evidence in this Matter:
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A. Presented by the State

1. State's Exhibit #3: February 31, 1989, letter to Thomas W.
Hess, Esq., from the State Medical Board advising that a hearing
initially set for February 3, 1989, was postponed pursuant to
Section 119.09, Ohio Revised Code.

2. State's Exhibit #4: February 10, 1989, letter to Attorney Hess
from the State Medical Board scheduling the hearing for
April 25, 1989.

3. State's Exhibit #5: April 18, 1989, letter to Joan Irwin
Fishel, Attorney Hearing Examiner, from Attorney Hess requesting
a continuance of Dr, Tomsak's hearing.

4. State's Exhibit #6: Entry dated April 20, 1989, granting
Respondent™s continuance request and rescheduling the hearing
for May 5, 1989.

5. State's Exhibit #7: Copy of Dr. Tomsak's renewal application
card for the [985-1986 biennium, completed on or about
October 9, 1984, showing a negative answer to the question, “At
any time since the last renewal of your certificate have you « w
been addicted to or dependent upon alcohol or any chemical
substance?"

6. State's Exhibit #8: Copy of Dr. Tomsak's renewal application
card for the 1983-1984 biennium.

7. State's Exhibit #9: Copy of Dr. Tomsak's renewal application
card for the 1980-82 triennium.

8. State's Exhibit #10: Copy of the decision in Procter v. State
Medical Board of Ohio, Case No. 88AP-851 (Tenth Appellate
District, February 21, 1989).

B. Presented by the Respondent

1. Respondent's Exhibit A: Curriculum vitae for Robert Leon
Tomsak, M.0., Ph.D.

2. Respondent's Exhibit B: January 25, 1989, letter to the State
Medical Board of Ohio from L. Douglas Lenkoski, M.D., Chief of
Staff, University Hospitals of Cleveland, describing
Or. Tomsak's performance at University Hospitals.

3. Respondent's Exhibit C: July 28, 1986, letter to Dr. Tomsak
Trom Shattuck W. Hartwell, Jr., M.D., expressing regret -
regarding Dr. Tomsak's resignation from the staff of the
Cleveland Clinic.
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4. Respondent's Exhibit D: July 22, 1986, letter to Dr. Tomsak
From Ralph A. Strarfon, M.D., expressing regret regarding
Dr. Tomsak's resignation from the Cleveland Clinic.

5. Respondent's Exhibit E: January 22, 1987, letter to Dr. Tomsak

From Bruce D. Long, M.D., expressing appreciation for
Dr. Tomsak's teaching skills.

Cc. Presented by Stipulation

1. Joint Exhibit #1: Stipulations of the parties to: the
authenticity of state's Exhibits #1 throu h #10 and Respondent's
Exhibits A through E; Dr. lomsak s response of "No" to the
question "At any time since the last renewal of your certificate
have you been addicted to or dependent upon alcohol or any

chemical substance?"; and Or. Tomsak's admission to the Mayo
Clinic for an alcohol dependency program in April, 1984,

FINDINGS OF FACT

N
1. Robert L. Tomsak, M.D., is licensed to practice medicine and surgery in
Ohio under Certificate No. 35-04-3259.

This fact is established by State's Exhibit #7.

2. On October 9, 1984, Dr. Tomsak signed his renewal application for the
1985-1986 biennium. On that application Dr. Tomsak answered "No" to the
question, "At any time since the last renewal of your certificate have you
been addicted to or dependent upon alcohol or any chemical substance?"

This fact is established by State's Exhibit #7 and Joint Exhibit #1.

3. In April, 1984, Dr. Tomsak had been admitted to the Mayo Clinic for an
alcohol dependency program.

This fact is established by Joint Exhibit #1.

CONCLUSIONS OF LAW

Intent to deceive is often not susceptible of direct proof, but must be
inferred from the circumstances. Or. Tomsak entered an alcohol dependency
program at the Mayo Clinic in April, 1984. Just seven months later he told
this Board that he had not been addicted to or dependent on alcohol since the
Jast renewal of his certificate. Although charged with fraud by this Board,
Dr. Tomsak failed to personally appear to explain his false answer on his
renewal application. Therefore, jt must be concluded that Or. Tomsak
intentionally provided false information regarding an impairment problem for
which he snuaht treatment. Such behavior constitutes fraud.
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Therefore, the acts and/or omission of Dr. Tomsak as set forth in the above
Findings of Fact constitute violations of:

1. Section 4731.22(B)(5), Ohio Revised Code: "Publishing a false,
fraudulent, deceptive, or misleading statement”; and

2. Section 4731.22(A), Ohio Revised Code: “Fraud, misrepresentation, or
deception, in applying for or securing any license or certificate
issued by the Board".

Dr. Tomsak's failure to disclose that he had obtained treatment for an alcohol
dependency problem specifically constitutes grounds for revocation of his
certificate under Section 4731.22(A). Further, this Board's statutory duty to
protect the public would require assurance that Dr. Tomsak does not currently
have an impairment problem. The evidence at hand, consisting of a listing of
Dr. Tomsak's professional activities and letters from his colleagues, does not
constitute sufficient proof of the nonexistence of an impairment problem,

PROPOSED ORDER Y

It is hereby ORDERED that:

1. The license of Robert L. Tomsak, M.D., to practice medicine and
surgery in the State of Ohio shall be REVOKED. Such revocation is
stayed, and Dr. Tomsak's license is hereby suspended for an
indefinite period of time, but not less than thirty (30) days.

2. The State Medical Board shall not consider reinstatement of
Or. Tomsak's license to practice unless and until all of the
following minimum requirements are met:

a. Dr. Tomsak shall submit an application for reinstatement,
accompanied by appropriate fees. Or. Tomsak shall not make such
application for at least thirty (30) days from the effective
date of this Order.

b. Or. Tomsak shall submit to the Board for its approval a program
of approved Category I Continuing Medical Education related to
medical ethics. The exact number of hours and the specific
content of the program shall be determined by the Board or its
designee, but shall not total less than five (5) hours. This
program shall be in addition to the Continuing Medical Educatio
requirements for relicensure. Or. Tomsak shall provide -
documentary evidence satisfactory to the Board of his successful
completion of such program.
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c. Dr. Tomsak shall submit a minimum of two (2) psychiatric
evaluations by physicians acceptable to the Board stating that
Dr. Tomsak is not alcohol or drug dependent and that he is able
to practice according to acceptable and prevailing standards of
care. Each of these evaluations shall be in writing and shall
state with particularity the basis for such determination.

3. Upon successful completion of the requirements in paragraph 2,
Or. Tomsak's certificate will be fully restored.

This Order shall become effective immediately upon the mailing of notification

of approval by the State Medical Board of Ohio.

2dn Irwin Fishel
Athorney Hearing Examiner




EXCERPT FROM THE MINUTES OF JULY 12, 1989

REPORTS AND RECOMMENDATIONS

Dr. 0'Day advised that the findings and orders appearing on the Board's agenda are
those in the matters of Dr. Leonard M. Kaplan, Dr. John W. Foderick, Dr. Robert L.
Tomsak, Ms. Clare M. Logan, and Dr. Glenn M. Roberts.

Dr. Rauch asked if each member of the Board had received, read, and considered the
hearing record, the proposed findings, conclusions, and orders, and any objections
filed in the matters of Dr. Leonard M. Kaplan, Dr. John W. Foderick, Dr. Robert L.
Tomsak, Ms. Clare M. Logan, and Dr. Glenn M. Roberts.

ROLL CALL: Dr. Cramblett
Or. Gretter
Dr. Daniels -
Dr. Stephens -
Dr. Agresta
Dr. Rauch
Dr. Kaplansky
Mr. Albert
Ms. Rolfes
Dr. 0'Day

The original Reports and Recommendations shall be
of this Journal.

- aye
- aye

aye
aye
aye
aye
aye
aye
aye
aye

A roll call was taken:

maintained in the exhibits section

Mr. Dowling, Ms. Thompson, and Mr. Dilling left the meeting at this time.

ooooooooooooooooooooooooooooooooo

REPORT AND RECOMMENDATION IN THE MATTER OF ROBERT L. TOMSAK, M.D

Dr. O'Day stated that if there were no objections, the Chair would dispense with the
reading of the proposed findings of fact, conclusions and order in the above matter.
No objections were voiced by Board Members present.

MR. ALBERT MOVED TO APPROYE AND CONFIRM MS. FISHEL'S PROPOSED FINDINGS OF FACT,
CONCLUSIONS, AND ORDER IN THE MATTER OF ROBERT L. TOMSAK, M.D. DR. AGRESTA SECONDED

THE MOTION.

Dr. 0'Day asked if there were any questions concerning the proposed findings of

fact, conclusions, and order in the above matter.

-

DR. STEPHENS MOVED THAT THE FIRST PARAGRAPH OF THE CONCLUSIONS OF LAW IN THE MATTER
OF ROBERT L. TOMSAK, M.D., BE AMENDED TO READ AS FOLLOWS:
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Or. Tomsak entered an alcohol dependency program at the Mayo Clinic
in April, 1984. Just seven months later he told this Board that he
had not been addicted to or dependent on alcohol since the last
renewal of his certificate. Therefore, it must be concluded that Dr.
Tomsak provided false information regarding an impairment problem for
which he sought treatment. Such behavior constitutes
misrepresentation or deception.

DR. STEPHENS FURTHER MOYED THAT THE PROPOSED ORDER.IN THE MATTER OF ROBERT L.
TOMSAK, M.D., BE AMENDED AS FOLLOWS:

1. To substitute the following language in paragraph 2c:

A minimum of two written reports by physicians approved by
the Board stating that Dr. Tomsak has been assessed and that
he has been found capable of practicing according to
acceptable and prevailing standards of care. Each of these
evaluations shall state with particularity the basis for such
determination.

2. To substitute the following language in paragraph 3:

Upon successful completion of the requirements of Paragraph 2
of this Order, Dr. Tomsak's certificate shall be restored,
subject to any continuing monitoring deemed appropriate by
the Board based upon the reports submitted in compliance with
Paragraph 2c above.

3. To change the effective date of this Order from "immediately
upon the mailing of notification of approval by the State
Medical Board of Ohio" to "thirty (30) days after mailing of
notification of approval by the State Medical Board of Ohio,"”
and to further specify that, in the interim, Dr. Tomsak is
not to undertake the care of any patient not already under
his care.

DR. AGRESTA SECONDED THE MOTION.

Dr. Kaplansky stated that, in reading the Report and Recommendation, it appears that

Dr. Tomsak was treated for alcohol addiction, but answered "no" to the question

concerning this on his renewal application. He expressed concern that there is

nothing in the proposed order which will require Or. Tomsak to attend A.A., or to

take part in any other activities to help guide him in his rehabilitation. He also
- noted that the Order does not require a probationary period.

Dr. Stephens stated that his amendment allows the Board to set probationary
conditions upon reinstatement of Dr. Tomsak's certificate, based upon the
psychiatri¢ reports.
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A roll call vote was taken on Dr. Stephens' motion:

ROLL CALL VOTE:

The motion carried,

Dr.
Dr.
Dr.
Dr.
Dr.
Dr.
Dr.
Mr.
Ms.

Cramblett
Gretter
Daniels
Stephens
Agresta
Rauch
Kaplansky
Albert
Rolfes

abstain
abstain
aye
aye
aye
abstain
aye
aye
aye

MR. ALBERT MOYED TO APPROVE AND CONFIRM MS. FISHEL'S PROPOSED FINDINGS OF FACT,

CONCLUSIONS, AND ORDER IN THE MATTER OF TOBERT L. TOMSAK, M.D., AS AMENDED.

KAPLANSKY SECONDED THE MOTION.

ROLL CALL VOTE:

The motion carried.

Dr.
Or.
Or.
Dr.
Or.
Or.
Or.
Mr.
Ms.

A roll call vote was taken:

Cramblett
Gretter
Daniels
Stephens
Agresta
Rauch
Kaplansky
Albert
Rolfes

abstain
abtain
aye

aye

aye
abstain
aye

aye

aye

DR.




STATE OF OHIO
THE STATE MEDICAL BOARD
77 SOUTH HIGH STREET
17TH FLOOR
coLuMBUS OH 43215

January 11, 1989

Robert L. Tomsak, M.D,
2389 Queenston Road
Cleveland Heights, Oh 44118

Dear Doctor Tomsak:

In accordance with Chapter 119., Ohio Revised Code, you are hereby notified
that the State Medical Board of Ohio intends to determine whether or not to
1imit, revoke, suspend, refuse to register or reinstate your certificate to
practice medicine and surgery or to reprimand or place you on probation for one
or more of the following reasons:

(1) In applying for a certificate of registration to practice medicine and
surgery for the 1985-1986 biennial registration period, which you
signed and returned to the Board on or about October 9, 1984, you
responded “no" to the question "At any time since the last renewal of
your certificate have you...been addicted to or dependent upon alcohol
or any chemical substance?" In fact, you did enter the Mayo Clinic
for treatment of alcohol dependency about May 1984.

Such acts and/or omissions, as alleged in the above paragraph (1), individually
and/or collectively, constitute "fraud, misrepresentation, or deception in
applying for or securing any license or certificate issued by the Board," as
that clause is used in Section 4731.22(A), Ohio Revised Code.

Further, such acts and/or omissions, as alleged in the above paragraph (1),
individually and/or collectively, constitute "publishing a false, fraudulent,
deceptive, or misleading statement," as that clause is used in Section
4731.22{(B)(5), Ohio Revised Code.

Pursuant to Chapter 119, Ohio Revised Code, you are hereby advised that you are
entitled to a hearing in this matter. If you wish to request such hearing,
that request must be received in the offices of the State Medical Board within
thirty (30) days of the time of mailing of this notice.

You are further advised that you are entitled to appear at such hearing in
person, or by your attorney, or by such other representative as is permitted to
practice before the agency, or you may present your position, arguments, or
contentions in writing, and that at the hearing you may present evidence and
examine witnesses appearing for or against you.
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In the event that there is no request for such hearing received within thirty
(30) days of the time of mailing of this notice, the State Medical Board may,
in your absence and upon consideration of this matter, determine whether or not
to 1imit, revoke, suspend, refuse to register or reinstate your certificate to
practice medicine and surgery or to reprimand or place you on probation.

Copies of the applicable sections are enclosed for your information.
Very truly yours,

b Courleds for) /

Henry G. Cramblett, M.D.
Secretary

HGC : jmb
Encls.

CERTIFIED MAIL #P 569 363 925
RETURN RECEIPT REQUESTED
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