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September 8, 1999

Wirt Rexford Duff, M.D.
P. O. Box 329
Ironton, OH 45638

Dear Doctor Duff:

Please find enclosed certified copies of the Entry of Order; the Report and Recommendation of
R. Gregory Porter, Attomey Hearing Examiner, State Medical Board of Ohio; and an excerpt of
draft Minutes of the State Medical Board, meeting in regular session on September 8, 1999,
including motions approving and confirming the Findings of Fact and Conclusions of the Hearing
Examiner, and adopting an amended Order.

Section 119.12, Ohio Revised Code, may authorize an appeal from this Order. Such an appeal
may be taken to the Franklin County Court of Common Pleas only.

Such an appeal setting forth the Order appealed from and the grounds of the appeal must be
commenced by the filing of a Notice of Appeal with the State Medical Board of Ohio and the
Franklin County Court of Common Pleas within fifteen (15) days after the mailing of this notice
and in accordance with the requirements of Section 119.12, Ohio Revised Code.
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Anand G. Garg, M.D.
Secretary

AGGjam
Enclosures

CERTIFIED MAIL RECEIPT NO. Z 233 839 351
RETURN RECEIPT REQUESTED

cc:  Robert S. Kiss, Esq.

CERTIFIED MAIL RECEIPT NO. Z 233 839 352
RETURN RECEIPT REQUESTED
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CERTIFICATION

I hereby certify that the attached copy of the Entry of Order of the State Medical Board of
Ohio; Report and Recommendation of R. Gregory Porter, State Medical Board Attorney
Hearing Examiner; and excerpt of draft Minutes of the State Medical Board, meeting in
regular session on September 8, 1999, including motions approving and confirming the
Findings of Fact and Conclusions of the Hearing Examiner, and adopting an amended
Order; constitute a true and complete copy of the Findings and Order of the State Medical
Board in the Matter of Wirt Rexford Duff, M.D., as it appears in the Journal of the State
Medical Board of Ohio.

This certification is made by authority of the State Medical Board of Ohio and in its
behalf.

Anand G. Garg, M.I{a.
Secretary

(SEAL)

SEPTEMBER 8, 1999

Date



BEFORE THE STATE MEDICAL BOARD OF OHIO

IN THE MATTER OF *

*

WIRT REXFORD DUFF, M.D. *
ENTRY OF ORDER

This matter came on for consideration before the State Medical Board of Ohio on
September 8, 1999.

Upon the Report and Recommendation of R. Gregory Porter, State Medical Board
Attorney Hearing Examiner, designated in this Matter pursuant to R.C. 4731.23, a true
copy of which Report and Recommendation is attached hereto and incorporated herein,
and upon the modification, approval and confirmation by vote of the Board on the above
date, the following Order is hereby entered on the Journal of the State Medical Board of
Ohio for the above date.

It is hereby ORDERED that Wirt Rexford Duff, M.D., be REPRIMANDED.

This Order shall become effective upon mailing of notification of approval by the Board.

bneerp

Anand G. Garg, M.
(SEAL) Secretary

SEPTEMBER 8, 1999
Date »
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REPORT AND RECOMMENDATION M4 i P oy oy
IN THE MATTER OF WIRT REXFORD DUFF, M.D.

The Matter of Wirt Rexford Duff, M.D_, was heard by R. Gregory Porter, Attorney Hearing
Examiner for the State Medical Board of Ohio, on July 29, 1999.

INTRODUCTION

L Basis for Hearing

A

By letter dated April 14, 1999, the State Medical Board of Ohio [Board] notified
Wirt Rexford Duff, M.D., that it had proposed to determine whether to take
disciplinary action against his certificate to practice medicine and surgery in Ohio.
The Board based its proposed action on the following allegations:

“(1)  On or about August 15 1998, [Dr. Duff] signed the application for
renewal of [his] certificate to practice medicine and surgery in Ohio
but failed to complete the required accompanying questionnaire. In
response to a follow-up questionnaire from the [Board, Dr. Duff]
completed the questionnaire on or about September 1, 1998,
certifying on the questionnaire that the information provided on the
questionnaire was true and correct. In response to the question,
‘At any time since signing your last application for renewal of your
certificate have you: 5.) [h]ad any disciplinary action taken or
initiated against you by any state licensing board other than the
State Medical Board of Ohio?’ [Dr. Duff] answered, ‘No.’

“In fact, on or about May 7, 1998, the West Virginia Board of
Medicine issued a Complaint and Notice of Hearing, for which
[Dr. Duff] signed on May 12, 1998. An administrative hearing
concerning the complaint was held on September 10 and 11, 1998.
The West Virginia Board subsequently dismissed the Complaint on
January 22, 1999.”

The Board alleged that Dr. Duff’s acts, conduct, and/or omissions, individually
and/or collectively, constituted “‘fraud, misrepresentation, or deception in applying
for or securing any license or certificate issued by the board,” as that clause is used
in Section 4731.22(A), Ohio Revised Code (as in effect prior to March 9, 1999)
[and/or] ‘publishing a false, fraudulent, deceptive, or misleading statement,” as that
clause is used in Section 4731.22(B)(5), Ohio Revised Code (as in effect prior to
March 9, 1999).”
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Accordingly, the Board advised Dr. Duff of his right to requé’gt a’hearing in this
matter. (State’s Exhibit 1) 999 46 1= Py L7

B. On May 3, 1999, Richard A. Greenberg, Esq., submitted a written hearing request

on behalf of Dr. Duff. (State’s Exhibit 2)

Appearances

A On behalf of the State of Ohio: Betty D. Montgomery, Attorney General, by
James M. McGovern, Assistant Attorney General.

B. On behalf of the Respondent: Robert S. Kiss, Esq.

EVIDENCE EXAMINED

Testimony Heard

A Presented by the State

1. Debra Lynn Jones

2. Wirt Rexford Duff, M D, as upon cross-examination
B. Presented by Respondent

Wirt Rexford Duff, M.D.

Exhibits Examined

A, State’s Exhibits 1 through 11: Procedural exhibits.

B. State’s Exhibit 12: Copy of Dr. Duff’s August 15, 1998, application for renewal
of his Ohio certificate.

C. State’s Exhibit 13: Copy of questionnaire sent to Dr. Duff by the Board and
completed by Dr. Duff on or about September 1, 1998.

D. State’s Exhibits 14 through 16: Certified copies of documents from the West
Virginia Board of Medicine concerning Dr. Duff.
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SUMMARY OF THE EVIDENCE

All exhibits and transcripts of testimony, even if not specifically mentioned, were thoroughly reviewed
and considered by the Hearing Examiner prior to preparing this Report and Recommendation.

1. Dr. Duff testified that he originally became licensed to practice medicine and surgery in
Ohio in 1959 or 1960 after obtaining his Doctor of Medicine degree from the University
of Cincinnati and passing the boards. Dr. Duff further testified that he had a nursing home
practice in Ohio from 1970 or 1971 until 1997. Dr. Duff testified, however, that he has
never resided in the State of Ohio except during medical school. He resides in Ashland,
Kentucky, where he also has an office. (Transcript at pages [Tr.] 25-26)

Dr. Duff testified that he has held licenses in five states: Ohio, West Virginia, Kentucky,
Tennessee, and Indiana. Dr. DufT testified that he has allowed his Tennessee and Indiana
certificates to lapse. (Tr. 26-27)

2. On or about May 7, 1998, the West Virginia Board of Medicine [West Virginia Board]
sent a Complaint and Notice of Hearing to Dr. Duff. This document charged Dr. Duff
with violating certain sections of West Virginia law concerning the practice of medicine
“for which [Dr. Duff] may be disciplined.” The document further notified Dr. Duff that a
hearing had been scheduled and that “[t]he purpose of the hearing will be to determine
whether disciplinary action should be imposed upon Dr. Duff’s license to practice

medicine and surgery in West Virginia.” Dr. Duff received and signed for that document
on May 12, 1998. (State’s Exhibits [St. Exs.] 14 and 15; Tr. 27-30)

3. Debra L. Jones, Chief of CME, Records, and Renewal for the Board, testified that she 1s
responsible for, among other things, overseeing the renewal of the Board’s physician
licensees. Ms. Jones testified that the Board periodically sends renewal applications to all
currently registered physicians. Each physician is then responsible to complete the
renewal application card and return it along with a check for the renewal fee. (Tr. 11-12)

Ms. Jones testified that Dr. Duff submitted a renewal card in 1998. Ms. Jones noted that
Dr. Duff signed the card but did not answer any of the questions printed on the back.
Ms. Jones testified that between five and ten percent of renewal applicants neglect to
answer a portion of the renewal card. When that occurs, a questionnaire is mailed to the
physician that contains the same questions that were asked on the renewal card, and the
physician is asked to complete any questions that were previously neglected. Ms. Jones
testified that this questionnaire was mailed to Dr. Duff on or about September 1, 1998.
Dr. Duff completed the questionnaire, signed it, and returned it to the Board. Dr. Duff’s
signature, dated September 1, 1998, certified “that the information provided is true and
correct.” (St. Exs. 12 and 13; Tr. 12-17)
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Dr. Duff answered “No” to all but one of the eight questions asked. Among these, Dr. Duff
answered “No” to question 5 which asked, “At any time since signing your last application
for renewal of your certificate have you: * * * 5.) Had any disciplinary action taken or
initiated against you by any state licensing board other than the State Medical Board of
Ohio?” Dr. Duff answered “Yes” to question 4 which asked, “At any time since signing your
last application for renewal of your certificate have you: * * * 4.) Had any malpractice
insurance canceled or limited for other than failure to pay premiums”; and included a
handwritten note that stated, “Phen-fen litigation—class action.” (St. Ex. 13; Tr. 17)

4. Dr. Duff testified that he had read the Complaint and Notice of Hearing that was sent to
him by the West Virginia Board of Medicine and which he had received on May 12, 1998.
Dr. Duff further testified that he had not interpreted that document as the initiation of
disciplinary action. Rather, he believed that it had indicated that he was to have a hearing
that would determine his guilt or innocence. If he were found to be guilty, he would then
be punished. Dr. Duff testified that he equated the word “discipline” with punishment,
rather than the hearing process. Dr. Duff further testified:

It’s always been my understanding that discipline means you’ve been
punished; you stay after school, you’ve done bad. To me, I had a complaint
filed against me by the West Virginia Board. I was to have due process. 1
was to get a hearing, and I would either be acquitted or found guilty. And
the word discipline, in regards to this, never entered my mind then.

* % %

I understood it as a process to [determine] whether I would be found
guilty. And then if T were found guilty, I could be disciplined; if I were
found innocent, the word discipline would not be involved

(Tr. 30-33) Dr. Duff testified that he is not an attorney and, to him, a hearing is not a
disciplinary process. Dr. Duff nevertheless agreed that the process is one whereby 1t
would be determined whether or not he would be disciplined. (Tr. 33-38)

Concerning the use of the words “taken or initiated” in question 5, Dr. Duff testified:

Taken, to me, means basically past tense, you know, last year they
punished me. And initiated means they’re going to punish me down the
road. Let’s say they find me guilty today, say next week we’re going to
suspend your license for six months. That’s, to me, initiation. To me,
taken means they’ve already done it in the past, or they’ve already—you
know last year or the year before last or whatever. That’s my distinction
between taken and initiated. One is past tense; one is, I guess, present—
the future tense.
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(Tr. 42-43)

Dr. Duff testified that his understanding had been that “a disciplinary action is initiated
when they find [him] guilty of some wrongdoing.” (Tr. 53) “[A] Board will find
something I have done wrong and they will set up some form of punishment against me.”
(Tr. 58)

5. Dr. Duff testified that, at the time he answered the question, he had no doubt concerning
his interpretation of question 5. Dr. Duff further testified that it never entered his mind to
contact his attorney to help him answer the questionnaire, and that he “thought they were
pretty straightforward.” Dr. Duff that he now has “a lot better appreciation” of the
Board’s concept of the word discipline, but that he still does not “equate discipline with a
hearing prior to the findings of the hearing.” (Tr. 43-45, 53-54)

6. Dr. Duff testified that he had not seen the eight questions on the back of his renewal card
when he signed the card and sent it in. (Tr. 40-41)

7. Dr. Duff testified that he did not intend to deceive or defraud the Board by answering
“No” to question 5. Dr. Duff further testified that he was aware that information is
exchanged among state licensing Boards and that an improper response to such a question
is likely to be discovered. (Tr. 50-51, 55-56)

8. A hearing concerning the West Virginia Board’s charges was held on September 10
and 11, 1998. Subsequently, on January 22, 1999, the West Virginia Board entered an
Order dismissing its charges against Dr. Duff. (St. Ex. 16; Tr. 46)

FINDINGS OF FACT

On or about August 15, 1998, Dr. Duff signed the application for renewal of his certificate to
practice medicine and surgery in Ohio but failed to complete the required accompanying
questionnaire. Shortly thereafter, a follow-up questionnaire was sent to Dr. Duff by the Board.
Dr. Duff completed the questionnaire on or about September 1, 1998, certifying that the
information provided was true and correct. In response to question 5, which asked, “At any time
since signing your last application for renewal of your certificate have you: * * * 5.) Had any
disciplinary action taken or initiated against you by any state licensing board other than the State
Medical Board of Ohio,” Dr. Duff answered, “No.”

In fact, on or about May 7, 1998, the West Virginia Board of Medicine issued a Complaint and
Notice of Hearing, for which Dr. Duff had signed on May 12, 1998. An administrative hearing
concerning the complaint was subsequently held on September 10 and 11, 1998. The West
Virginia Board subsequently dismissed its charges against Dr. Duff on January 22, 1999.
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CONCLUSIONS OF LAW

1. The conduct of Wirt Rexford Duff, M.D., as set forth in the above Findings of Fact,
constitutes “fraud, misrepresentation, or deception in applying for or securing any license
or certificate issued by the board,” as that clause is used in Section 4731.22(A), Ohio
Revised Code (as in effect prior to March 9, 1999).

2. The conduct of Dr. Duff, as referenced in the above Findings of Fact, constitutes
“publishing a false, fraudulent, deceptive, or misleading statement,” as that clause is used
in Section 4731.22(B)(5), Ohio Revised Code (as in effect prior to March 9, 1999).
Section 4731.22(B)(5), Ohio Revised Code, (as in effect prior to March 9, 1999) provided
as follows:

As used in this division, ‘false, fraudulent, deceptive, or misleading’ means a
statement that includes a misrepresentation of fact, is likely to mislead or
deceive because of a failure to disclose material facts, is intended or is likely to
create false or unjustified expectations of favorable results, or includes
representations or implications that in reasonability will cause an ordinarily
prudent person to misunderstand or be deceived.

R.C. 4731.22(B)(5). Dr. Duff’s failure in connection with his renewal application to
apprise the Board of the West Virginia Board action was a misrepresentation of fact, and
was likely to cause an ordinarily prudent person to be deceived.

* * * * *

Although Dr. Duff may have subjectively misunderstood the question at issue, it is reasonable to
interpret the West Virginia Board’s May 7, 1998, Complaint and Notice of Hearing as the
initiation of disciplinary action. Accordingly, the evidence supports a conclusion that Dr. Duff
made statements to the Board which misrepresented facts, and were “likely to mislead or deceive
because of a failure to disclose material facts.”

PROPOSED ORDER
It is hereby ORDERED that:

1. It is hereby ORDERED that Wirt Rexford Duff, M.D., be REPRIMANDED.

2. The certificate of Dr. Duff to practice medicine and surgery in the State of Ohio shall be
SUSPENDED for a period of 30 days.
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This Order shall become effective upon mailing of notification of approval by the Board.

C) —~_

'R. Gregory Porte
Attorney Hearing k
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EXCERPT FROM THE DRAFT MINUTES OF SEPTEMBER 8, 1999

REPORTS AND RECOMMENDATIONS

Dr. Steinbergh announced that the Board would now consider the findings and orders appearing on the
Board's agenda.

Dr. Steinbergh asked whether each member of the Board had received, read, and considered the hearing
record, the proposed findings, conclusions, and orders, and any objections filed in the matters of Harjit
Bharmota, M.D.; Wirt R. Duff, M.D.; and Geoffrey P. Redmond, M.D. A roll call was taken:

ROLL CALL: Mr. Albert - aye
Dr. Bhati - aye
Dr. Talmage - aye
Dr. Somani - aye
Dr. Egner - aye
Mr. Browning - aye
Dr. Stienecker - aye
Dr. Agresta - aye
Dr. Garg - aye
Dr. Buchan - aye
Dr. Steinbergh - aye

Dr. Steinbergh asked whether each member of the Board understands that the disciplinary guidelines do not
limit any sanction to be imposed, and that the range of sanctions available in each matter runs from
dismissal to permanent revocation. A roll call was taken:

ROLL CALL: Mr. Albert - aye
Dr. Bhati - aye
Dr. Talmage - aye
Dr. Somani - aye
Dr. Egner - aye
Mr. Browning - aye
Dr. Stienecker - aye
Dr. Agresta - aye
Dr. Garg - aye
Dr. Buchan - aye

Dr. Steinbergh - aye
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IN THE MATTER OF WIRT REXFORD DUFF, M.D.

In accordance with the provision in Section 4731.22(F)(2), Revised Code, specifying that no member of the
Board who supervises the investigation of a case shall participate in further adjudication of the case, the
Secretary and Supervising Member must abstain from further participation in the adjudication of these
matters.

Dr. Steinbergh stated that if there were no objections, the Chair would dispense with the reading of the
proposed findings of fact, conclusions and orders in the above matters. No objections were voiced by

Board members present.

The original Reports and Recommendations shall be maintained in the exhibits section of this Journal.

WIRT REXFORD DUFF, M.D.

Dr. Steinbergh directed the Board’s attention to the matter of Wirt Rexford Duff, M.D. She advised that
objections were filed to Hearing Examiner Porter’s Report and Recommendation by Dr. Duff’s attorney,
and were previously distributed to Board members. However, on Friday, September 3, 1999, a document
was received from Dr. Duff which appears to contain additional objections. This document was received
after the deadline for filing objections to the Report and Recommendations had passed. Dr. Steinbergh
asked whether the Assistant Attorney General had any objection to the admission of these additional
objections.

Mr. McGovern stated that he had no objection.

DR. BHATI MOVED TO ACCEPT THE ADDITIONAL OBJECTIONS INTO THE RECORD.
DR. SOMANI SECONDED THE MOTION. A vote was taken:

VOTE: Mr. Albert - abstain
Dr. Bhati - aye
Dr. Talmage - aye
Dr. Somani - aye
Dr. Egner - aye
Mr. Browning - aye
Dr. Stienecker - aye
Dr. Agresta - aye
Dr. Garg - abstain
Dr. Buchan - aye

Dr. Steinbergh - aye
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IN THE MATTER OF WIRT REXFORD DUFF, M.D.

The motion carried.
At this time the Board took time to read the additional objections.

DR. TALMAGE MOVED TO APPROVE AND CONFIRM MR. PORTER'S PROPOSED
FINDINGS OF FACT, CONCLUSIONS, AND ORDER IN THE MATTER OF WIRT REXFORD
DUFF, M.D. MR. BROWNING SECONDED THE MOTION.

Dr. Steinbergh stated that she would now entertain discussion in the above matter.

Dr. Somani stated that this was a fairly straightforward case. On its application to obtain or renew licenses,
the Board requires the physician to be honest and tell the Board if there are any concerns or problems it
needs to know about. He believes that the way the question is presented is clear. The physician must
advise the Board if a disciplinary action has been initiated in another state. Dr. Duff knew that there was a
pending investigation, and answered “no” to the question. That is a falsehood, and that is the issue with
which the Board is dealing. An action was initiated by another state. That doesn’t mean that the other state
found him guilty, and the Board wasn’t asking him that question. It was simply asking whether there was
initiation of a disciplinary action. The answer should have been “yes” because there was a pending case.
Dr. Somani stated that Dr. Duff did not tell the Board the truth and a reprimand is appropriate.

Dr. Agresta agreed that a reprimand is appropriate, but added that he’s not sure that keeping this physician
out of practice would accomplish anything.

DR. AGRESTA MOVED TO AMEND THE PROPOSED ORDER IN THE MATTER OF WIRT
REXFORD DUFF, M.D., BY ELIMINATING THE SUSPENSION PERIOD. DR. STIENECKER
SECONDED THE MOTION. A vote was taken:

VOTE: Mr. Albert - abstain
Dr. Bhati - aye
Dr. Talmage - aye
Dr. Somani - aye
Dr. Egner - aye
Mr. Browning - aye
Dr. Stienecker - aye
Dr. Agresta - aye
Dr. Garg - abstain
Dr. Buchan - aye
Dr. Steinbergh - aye

The motion carried.
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IN THE MATTER OF WIRT REXFORD DUFF, M.D.

DR. BHATI MOVED TO APPROVE AND CONFIRM MR. PORTER’S PROPOSED FINDINGS
OF FACT, CONCLUSIONS, AND ORDER, AS AMENDED, IN THE MATTER OF WIRT
REXFORD DUFF, M.D. DR. BUCHAN SECONDED THE MOTION.

Dr. Steinbergh asked whether the Board wished further discussion in the above matter. It did not.

A vote was taken on Dr. Bhati’s motion to approve and confirm as amended.:

VOTE: Mr. Albert - abstain
Dr. Bhati - aye
Dr. Talmage - aye
Dr. Somani - aye
Dr. Egner - aye
Mr. Browning - aye
Dr. Stienecker - aye
Dr. Agresta - aye
Dr. Garg - abstain
Dr. Buchan - aye
Dr. Steinbergh - aye

The motion carried.
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April 14, 1999

Wirt R. Duff, M.D.
Jolin Health Center
P.O. Box 329

Ironton, OH 45638

Dear Doctor Duff:

In accordance with Chapter 119., Ohio Revised Code, you are hereby notified that the
State Medical Board of Ohio intends to determine whether or not to limit, revoke,
suspend, refuse to register or reinstate your certificate to practice medicine and surgery,
or to reprimand or place you on probation for one or more of the following reasons:

(1) On or about August 15, 1998, you signed the application for renewal of your
certificate to practice medicine and surgery in Ohio but failed to complete the
required accompanying questionnaire. In response to a follow-up questionnaire
from the State Medical Board of Ohio, you completed the questionnaire on or
about September 1, 1998, certifying on the questionnaire that the information
provided on the questionnaire was true and correct. In response to the question,
“At any time since signing your last application for renewal of your certificate
have you:...5.) [h]ad any disciplinary action taken or initiated against you by any
state licensing board other than the State Medical Board of Ohio?” you answered,

“NO »

In fact, on or about May 7, 1998, the West Virginia Board of Medicine issued a
Complaint and Notice of Hearing, for which you signed on May 12, 1998. An
administrative hearing concerning the complaint was held on September 10 and
11, 1998. The West Virginia Board subsequently dismissed the Complaint on
January 22, 1999.

Your acts, conduct, and/or omissions as alleged in paragraph (1) above, individually
and/or collectively, constitute “fraud, misrepresentation, or deception in applying for or
securing any license or certificate issued by the board,” as that clause is used in Section
4731.22(A), Ohio Revised Code (as in effect prior to March 9, 1999).

Further, your acts, conduct, and/or omissions as alleged in paragraph (1) above,
individually and/or collectively, constitute “publishing a false, fraudulent, deceptive, or
misleading statement,” as that clause is used in Section 4731.22(B)(5), Ohio Revised
Code (as in effect prior to March 9, 1999).

S auled 415199



Wirt R. Duff, M.D.
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Pursuant to Chapter 119., Ohio Revised Code, you are hereby advised that you are
entitled to a hearing in this matter. If you wish to request such hearing, the request must
be made in writing and must be received in the offices of the State Medical Board within
thirty (30) days of the time of mailing of this notice.

You are further advised that you are entitled to appear at such hearing in person, or by
your attorney, or by such other representative as is permitted to practice before this
agency, or you may present your position, arguments, or contentions in writing, and that
at the hearing you may present evidence and examine witnesses appearing for or against
you.

In the event that there is no request for such hearing received within thirty (30) days of
the time of mailing of this notice, the State Medical Board may, in your absence and upon
consideration of this matter, determine whether or not to limit, revoke, suspend, refuse to
register or reinstate your certificate to practice medicine and surgery or to reprimand or
place you on probation.

Copies of the applicable sections are enclosed for your information.

i Nery-truly yours,. - S

et

Anand G. Garg, M.D.
Secretary

AGG/jag
Enclosures
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