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EVIDENCE EXAMINED 
 
I. Testimony Heard 
 

A. Presented by the State 
 

1. Gary Ray Lutz, D.O., as upon cross-examination 
2. Charles A. Woodbeck, Esq. 
3. Jackie Moore 
 

B. Presented by the Respondent 
 
 Gary Ray Lutz, D.O. 

 
II. Exhibits Examined 
 

A. Presented by the State 
 

1. State’s Exhibits 1A through 1M:  Procedural exhibits.  [Note:  Attachments to 
State’s Exhibit 1A were redacted from that exhibit during the hearing.  (See 
Tr. at 116)] 

 
2. State’s Exhibit 2A:  Copy of an April 15, 2004, Interim Agreement between 

Dr. Lutz and the Board whereby Dr. Lutz agreed to refrain from practicing in 
Ohio during the pendency of this matter, and attachments which consist of 
copies of the following: February 13, 2004, Emergency Order of Summary 
Suspension of License to Practice Osteopathic Medicine in the State of Nevada; 
October 14, 1998, Certification; October 14, 1998, Entry of Order; 
September 10, 1998, Report and Recommendation in the Matter of Gary Ray 
Lutz, D.O.; excerpt from the draft minutes of the Board’s October 14, 1998, 
Board meeting concerning Dr. Lutz; and May 13, 1998, notice of opportunity 
for hearing sent by the Board to Dr. Lutz.   

 
 3. State’s Exhibit 2B:  Copy of the minutes regarding Dr. Lutz from the Board's 

May 12, 1999, meeting. 
 
4. State’s Exhibits 3 through 7:  Copies of documents maintained by the Nevada State 

Board of Osteopathic Medicine concerning Dr. Lutz, consisting of the following: 
 

a. State’s Exhibit 3: February 12, 2004, Complaint. 
b. State’s Exhibit 4: February 12 2004, Request for Emergency Order of 

Summary Suspension. 
c. State’s Exhibit 5: February 13, 2004, Emergency Order of Summary 

Suspension of License to Practice Osteopathic Medicine in the State of 
Nevada. 
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d. State’s Exhibit 6: October 4, 2004, Amended Complaint. 
e. State’s Exhibit 7: April 11, 2005, Findings of Fact, Conclusions of Law, 

and Order Revocating Medical License. 
 

B. Presented by the Respondent 
 

 1. Respondent’s Exhibit A:  Letters of support written on behalf of Dr. Lutz by his 
medical colleagues. 

 
 2. Respondent’s Exhibit B:  Copies of blank documents from Dr. Lutz’s practice 

consisting of Weekly Progress Notes and Narcotic and Pain Related Medication 
Agreement. 

 
 

PROFFERED MATERIALS 
 

The following documents were neither admitted to the hearing record nor considered by the 
Hearing Examiner, but are being sealed from public disclosure and held as proffered material: 
 
I. State’s Amended Exhibit 1A:  A copy of the Board’s April 13, 2005, notice of opportunity 

for hearing issued to Dr. Lutz. 
 
II. Respondent’s Exhibit C:  A copy of the Board’s April 13, 2005, notice of opportunity for 

hearing issued to Dr. Lutz that is missing an attachment. 
 
 

PROCEDURAL MATTERS 
 
There was considerable testimony and argument concerning whether the Nevada Board Order 
had been attached to the copy of the Board’s April 13, 2005, notice of opportunity for hearing 
[Notice] sent to Dr. Lutz.  Based upon that testimony and argument, the Hearing Examiner 
simply notes that it is possible that the Nevada Board Order had not been attached to Dr. Lutz’s 
copy of the Notice.  (See Tr. at 189-211) 
 
 

SUMMARY OF THE EVIDENCE 
 
All exhibits and transcripts of testimony, even if not specifically mentioned, were thoroughly 
reviewed and considered by the Hearing Examiner prior to preparing this Report and 
Recommendation. 
 
Background Information 
 
1. Gary Ray Lutz, D.O., obtained his osteopathic medical degree in 1979 from the Kansas City 

College of Osteopathic Medicine and Surgery.  In 1980, Dr. Lutz completed a one-year 
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rotating internship at Grandview Hospital in Dayton, Ohio.  (State’s Exhibit [St. Ex.] 2A 
at 24) 

 
 Dr. Lutz testified that he has been practicing osteopathic medicine for about 26 years.  

(Hearing Transcript [Tr.] at 17) 
 
The 1998 Board Action against Dr. Lutz 
 
2. By letter dated May 13, 1998, the Board notified Dr. Lutz that it had proposed to discipline 

Dr. Lutz’s license to practice osteopathic medicine and surgery in Ohio.  The Board based 
its proposed action on allegations that Dr. Lutz had been convicted of two misdemeanor 
offenses:  disorderly conduct and contributing to the unruliness of a child.  Dr. Lutz 
requested a hearing, and a hearing was held on July 22, 1998.  On September 10, 1998, the 
Board’s Hearing Examiner issued a Report and Recommendation [R&R] for the Board’s 
consideration.  (St. Ex. 2A at 21, 37-40)   

 
 At its meeting on October 14, 1998, the Board considered Dr. Lutz’s case.  During that 

meeting, the Board adopted the Findings of Fact as set forth in the R&R, which stated as 
follows: 

 
1. On or about March 24, 1997, in the Municipal Court of Vandalia, Ohio, 

Dr. Lutz was found guilty of disorderly conduct in violation of Section 
2917.11(A), Ohio Revised Code, a misdemeanor of the fourth degree.  
The acts underlying this conviction were that Dr. Lutz provided 
Patient 1, a thirteen-year-old, with a copy of the October 1996 issue of 
Penthouse magazine.  Dr. Lutz was acting as a high school football 
team physician at the time of the transaction.  

 
2. On or about January 13, 1998, in the Common Pleas Court of Miami 

County, Ohio, Juvenile Division, Dr. Lutz was found guilty of 
contributing to the unruliness of a child in violation of Section 
2919.24(A), Ohio Revised Code, a misdemeanor of the first degree.  
The acts underlying this conviction were that Dr. Lutz provided 
Patient 1, a thirteen-year-old, with a copy of the March 1996 issue of 
Penthouse Variations magazine at his office. 

 
3. There was no evidence presented to support a finding that Dr. Lutz 

derived or hoped to derive sexual gratification from his interactions 
with Patient 1.   

 
 (St. Ex. 2A at 30, 38; Quote at 30)  (Emphasis in original) 
 
 Moreover, the Board adopted the Conclusions of Law as set forth in the R&R that Dr. Lutz’s 

misdemeanor convictions had constituted “‘plea[s] of guilty to, or a judicial finding[s] of guilt 
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of, * * * misdemeanor[s] committed in the course of practice,’ as that clause is used in Section 
4731.22(B)(11), Ohio Revised Code.”  (St. Ex. 2A at 31, 38; Quote at 31)   

 
 Finally, the Board issued an Entry of Order [Ohio Board Order] effective November 16, 

1998, that permanently revoked Dr. Lutz’s license, but stayed that revocation subject to a 
suspension for at least six months with requirements for reinstatement, to be followed by 
probationary monitoring for at least five years.  (St. Ex. 2A at15-20) 

 
3. Effective May 13, 1999, the Board granted Dr. Lutz’s request for reinstatement of his license 

to practice osteopathic medicine and surgery in Ohio, subject to the probationary 
requirements of the Ohio Board Order (St. Ex. 2B)  The requirements included the following: 

 
3. Upon reinstatement, Dr. Lutz’s certificate shall be subject to the 

following PROBATIONARY terms, conditions, and limitations for a 
period of at least five years: 

 
* * * 

 
b. Dr. Lutz shall obey all federal, state and local laws; all rules 

governing the practice of osteopathic medicine and surgery in 
Ohio; and all terms of probation imposed by the courts in Case 
No. 96CRB03044 and Case No. 98-40002. 

 
 (St. Ex. 2A at 18)  Since his reinstatement, Dr. Lutz’s Ohio certificate has been subject to 

the probationary terms, conditions, and limitations set forth in the Ohio Board Order.  
(St. Ex. 2A at 2; Tr. at 30-32) 

 
4. Dr. Lutz testified that, for approximately 17 years prior to the Board’s October 1998 

suspension of his Ohio license, he had had a solo practice in West Milton, Ohio.  At some 
point preceding the Board’s suspension order, Dr. Lutz had also taken over a practice in 
Englewood, Ohio, and practiced out of both offices.  Dr. Lutz testified that, after his license 
had been reinstated in May 1999, he had combined the two practices.  (Tr. at 120-121) 

 
 Dr. Lutz testified that, shortly after his license had been reinstated, a long-term friend in 

Nevada had invited him to join his group practice in that state.  Dr. Lutz further testified, “I 
felt, in light of the history that I had made for myself here, that it would be a good start to 
go out there.”  (Dr. Lutz noted that he had maintained a Nevada license since about 1982.)  
Finally, Dr. Lutz testified that he had moved to and begun practicing in Nevada on 
November 30, 1989.  (Tr. at 25-28, 121-122; Quote at 121) 

 
The Nevada Board Action 
 
5.  On February 12, 2004, the Investigative Board Member of the Nevada State Board of 

Osteopathic Medicine [Nevada Board] issued a Complaint against Dr. Lutz, along with a 
Request for Emergency Order of Summary Suspension of Dr. Lutz’s certificate to practice 
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osteopathic medicine in Nevada.  The following day, February 13, 2004, the Nevada Board 
issued an Emergency Order of Summary Suspension of License to Practice Osteopathic 
Medicine in the State of Nevada, thereby suspending Dr. Lutz’s certificate to practice 
osteopathic medicine in Nevada pending proceedings on the Complaint.  (St. Exs. 3-5) 

 
 Subsequently, on October 4, 2004, the Investigative Board Member of the Nevada Board 

issued an Amended Complaint against Dr. Lutz.  (St. Ex. 6)   
 
 [Note that any allegations contained in the Complaint and Amended Complaint that are not 

reflected in the Nevada Board’s Findings of Fact and Conclusions of Law, as described in 
detail below, must be disregarded by the Hearing Examiner and by the Board in making 
any decision concerning this matter.  (See Tr. at 110-116)] 

 
6.  On March 8 and 9, 2005, a hearing was held concerning the allegations set forth in the 

Amended Complaint.  (St. Ex. 7 at 1)  Dr. Lutz was present at that hearing with counsel, 
but did not testify during the hearing.  (Tr. at 181) 

 
7.  On April 11, 2005, the Nevada Board issued its Findings of Fact, Conclusions of Law, and 

Order Revocating Medical License [Nevada Board Order].  (St. Ex. 7) 
 
 The Nevada Board Order states that, prior to the March 8 and 9, 2005, hearing, Dr. Lutz, 

through his counsel, had admitted all allegations contained in Counts 2 through 7 of the 
Amended Complaint concerning Patients B, C, and D.  (St. Ex. 7 at 1)  These counts stated: 

 
• Dr. Lutz treated Patient B from January 24 through February 12, 2004.  In the course 

of that treatment, he prescribed controlled substances to Patient B “including 
Methadone, Methadose, Lortab, and OxyContin” in excessive amounts.  Such 
prescribing and medical treatment “evidences a failure to use the requisite degree of 
care, diligence or skill ordinarily exercised by osteopathic physicians in good 
standing in the community and is malpractice.”  (St. Ex. 6 at 5) 

 
• Dr. Lutz treated Patient C from January 8, 2003, through January 20, 2004.  In the 

course of that treatment, he prescribed controlled substances to Patient C “including 
Actiq, hydrocodone, Xanax, Percocet, OxyContin, and Klonopin[.]”  Such 
prescribing and medical treatment “evidences a failure to use the requisite degree of 
care, diligence or skill ordinarily exercised by osteopathic physicians in good 
standing in the community and is malpractice.”  (St. Ex. 6 at 6) 

 
• Dr. Lutz treated Patient D from May 7, 2001, through December 12, 2003.  In the 

course of that treatment, he prescribed controlled substances to Patient D “including 
Percodan, Percocet, Lortab, Klonopin, OxyContin, [and] Actiq” in excessive 
amounts.  Such prescribing and medical treatment “evidences a failure to use the 
requisite degree of care, diligence or skill ordinarily exercised by osteopathic 
physicians in good standing in the community and is malpractice.”  (St. Ex. 6 at 6-7) 
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 However, Dr. Lutz did not admit to the allegations in Count 1 of the Amended Complaint 
concerning his treatment of Patient A.  (Tr. at 46)  [This will be discussed in further detail 
below.] 

 
8. On April 11, 2005, the Nevada Board issued its Findings of Fact, Conclusions of Law, and 

Order Revocating Medical License [Nevada Board Order].  In its Findings of Fact, the 
Nevada Board stated as follows: 

 
Based upon the record of the proceedings, including but not limited to the 
testimony and exhibits offered, the [Nevada] Board finds: 
 
1. The medical records obtained from the DEA pertaining to Patients A, 

B, C, and D do contain proof of over-prescribing of medications to 
those patients.  Records pertaining to other patients of Dr. Lutz are not 
before this Board and were not considered. 

 
2. Dr. Robert Kessler testified that Dr. Lutz over-prescribed for 

Patients A, B, C, and D; and Dr. Kessler is knowledgeable as an expert 
as to the standard of care in the practice of Osteopathic medicine. 

 
3. The lack of due diligence by Dr. Lutz in following up with Patients and 

their Contracts concerning controlled substance was inadequate.  The 
lack of follow-up includes, but is not limited to, little history taking (if 
any), lack of following charts, not determining if prescriptions are 
being filled too frequently, lack of referral of patients to specialists 
when suicidal ideology is expressed, too rapid of an increase in 
medication, and no urine tests for drug abuse. 

 
4. The lack of due diligence and follow-up with patients as expressed 

immediately above is gross malpractice, and the number of patients 
seen by Dr. Lutz as compared to only these four cases is irrelevant as to 
whether gross malpractice was committed on these four patients. 

 
5. Dr. Lutz, through counsel, admitted the allegations contained in Counts 

II through VII, inclusive, of the Amended Complaint pertaining to 
Patients B, C, and D. 

 
6. Dr. Lutz’s care and treatment of Patients A, B, C, and D consistently 

fell below the standard of care for Osteopathic physicians, in this 
community, and such care and treatment was in disregard of established 
medical procedures for patients.   

 
7. Dr. Lutz used medical procedures, services and/or treatment which 

were inappropriate and unnecessary. 
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8. Because of the few number of patients whose treatment are at issue, this 
Board cannot make a determination that a pattern of malpractice existed. 

 
9. Dr. Lutz did issue prescriptions during a period of time when his 

license was suspended. 
 
10. Should any finding of fact be more properly construed as a conclusion 

of law, may it be so deemed. 
 

 (St. Ex. 7 at 4-5) 
 
 Moreover, in its Conclusions of Law, the Nevada Board stated, among other things, that 

Dr. Lutz’s “[o]ver-prescribing medications for Patients A, B, C, and D is malpractice as well 
as gross malpractice,” as those terms are defined in Nevada Revised Statutes 633.071 and 
633.041, respectively.  In addition, the Nevada Board concluded that that Dr. Lutz’s care 
and treatment rendered to those patients included medical procedures, services, and/or 
treatment which were inappropriate, inadequate and/or unnecessary.  The Nevada Board 
further concluded that Dr. Lutz’s “care and treatment rendered to Patients A, B, C, and D 
fell below the standard of care for osteopathic physicians in this community,” in violation of 
Nevada law.  Finally, the Nevada Board concluded that Dr. Lutz had continued to prescribe 
medication while his Nevada medical license was suspended.  (St. Ex. 7 at 5-6; Quotes at 6) 

 
 Finally, the Nevada Board ordered that Dr. Lutz’s license be revoked, and awarded fees 

and costs to the Nevada Board for bringing the action.  (St. Ex. 7 at 7) 
 
9.  Dr. Lutz testified that, even though the Nevada Board had revoked his license to practice in 

that state, the Nevada Board had also advised him that he could take a narcotics prescribing 
course at Vanderbilt University in Nashville, Tennessee, and apply for reinstatement of his 
Nevada license after one year.  (Tr. at 148-149) 

 
Additional Evidence Concerning the Nevada Board Action with Regard to Patient A 
 
10.  With regard to Patient A, Count 1 of the Amended Complaint had alleged, among other 

things that,  
 

• On October 10, 2003, Dr. Lutz had treated Patient A and had been informed “that 
Patient A had suicidal ideation.”  Further, on that date, Dr. Lutz issued to Patient A 
prescriptions for triazolam, morphine sulfate, Endocet, and amitriptyline.  (St. Ex. 6 at 3) 

 
• In addition, Count 1 alleged that, on December 8, 2003, Dr. Lutz had learned that 

Patient A had been hospitalized for attempting suicide by “intestinal error.”1  (St. Ex. 
6 at 3) 

 

                                                 
1 The quoted phrase was used twice in the Amended Complaint.  See State’s Exhibit 6 at ¶11 and ¶16. 
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• Moreover, Count 1 alleged that, on or about December 12, 2003, Dr. Lutz had again 
treated Patient A and prescribed Xanax, Percocet, and Halcion.  (St. Ex. 6 at 3) 

 
• Furthermore, Count 1 alleged that Dr. Lutz had been aware that Patient A had been 

prescribed Zoloft by a psychiatrist, but that Dr. Lutz did not contact or attempt to 
contact the psychiatrist “to discuss the implications of prescribing additional narcotic 
medications.”  (St. Ex. 6 at 3) 

 
• Finally, Count 1 alleged that, on January 2, 2004, Patient A had been found dead in 

her apartment, and that the Medical Examiner had opined that the cause of death had 
been “due to acute, combined drug intoxication (amitriptyline, alprazolam).  Manner 
of Death: Suicide.”  (St. Ex. 6 at 2-4; Quote at 2) 

 
11.  In the Nevada Board Order, under the heading “Discussion of Testimony and Evidence,” 

the Nevada Board stated as follows pertaining to Patient A: 
 

 The Investigating Member presented * * * Dr. Robert Kessler, as an expert 
witness* * *.  Dr. Kessler testified in detail concerning Dr. Lutz’s care and 
treatment of Patients A, B, C, and D; and the medical records concerning 
Patients A, B, C, and D were offered into evidence.  * * * 

 
 Concerning Patient A, Dr. Kessler testified that this patient’s medical records 

indicated that the patient expressed suicidal ideology; yet, Dr. Lutz failed to 
refer the patient to a psychiatrist or a medical facility * * *, although he did 
talk to Patient A about a previously attempted suicide.  It was Dr. Kessler’s 
opinion that Dr. Lutz over-prescribed medication for this patient as well, 
without adequate workup.  Ultimately, this patient committed suicide.  
Dr. Kessler also expressed his opinion that the care and treatment rendered by 
Dr. Lutz to Patient A did not meet the standard of care ordinarily exercised by 
osteopathic physicians in good standing in this community.  * * * 

 
 On cross-examination, Dr. Kessler did agree that other physicians were also 

prescribing medication for this patient, and such was evident from the 
autopsy report.  Dr. Kessler also admitted that he has seen situations where a 
patient is losing insurance and had prescriptions refilled at an earlier date 
while coverage was still available.  * * *  The Board also questioned 
Dr. Kessler about Patient A, the possibility that the patient was selling 
drugs[,] * * * the requirement that a patient enter into a contract concerning 
controlled substance, and the notations made when additions are made to a 
medical record. 

 
 (St. Ex. 7 at 2)  (Underline in original) 
 
12. Dr. Lutz acknowledged that he had been present during the Nevada Board hearing when 

testimony was elicited from Dr. Kessler that Dr. Lutz had learned from Patient A in 
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October that she was having thoughts of suicide.  However, Dr. Lutz testified that 
Dr. Kessler had later recanted that testimony.  (Tr. at 40-49) 

 
 Further, Dr. Lutz denied that Patient A had told him during a visit on October 10, 2003, that 

she had had suicidal ideations.  Rather, Dr. Lutz testified that Patient A had advised him that 
her mother and her sister, with whom she lived, were suicidal.  Dr. Lutz further testified that 
Patient A had advised that “her mother was instructing her sister on how to commit suicide 
correctly * * *.”  However, Dr. Lutz testified that the Nevada Board and Dr. Kessler had 
misinterpreted his handwritten notes concerning that visit to mean that Patient A had been 
the one inquiring about suicide.  Finally, Dr. Lutz testified that Patient A had not told him 
at that time that she herself was suicidal.  (Tr. at 46-48, 147; Quote at 47) 

 
13. Dr. Lutz testified that he had not learned of a suicide attempt by Patient A until December 2, 

2003.2  Dr. Lutz further testified that, on that day, he had been informed of Patient A’s 
attempted suicide by another individual who had originally referred Patient A to him.  
Dr. Lutz further testified, “I made a note to put in her chart, and it’s one of the notes that never 
made it into the record that [Dr. Kessler] reviewed.  He never saw that.”  (Tr. at 143-144) 

 
 In addition, Dr. Lutz testified that the individual he had spoken to on December 2, 2003, 

had also advised that Patient A may have been selling her medication.  Dr. Lutz indicated 
that he had not been aware of that possibility prior to that conversation.  (Tr. at 146) 

 
14.  Dr. Lutz testified that, the last time that he saw Patient A, she had lost her job and was 

going to lose her insurance.  Dr. Lutz further testified that he had therefore written a 
prescription for double the amount of medication that he normally prescribed “so she could 
get it as long a she could * * *.”  Moreover, Dr. Lutz noted that Dr. Kessler had 
acknowledged that insurance coverage can be an issue in relation to when a patient fills a 
prescription.  (Tr. at 145-146; Quote at 145)   

 
 Nevertheless, in what appears to be inconsistent testimony, Dr. Lutz later testified, 
 

 [On] December 12th, I cut back her medications, which they did not reflect, 
and cut them down to what I consider like a suicide watch; so that they had—
they could not get their medications for a month at a time, as they were used 
to, but had to go 10 days at a time and had to go back to the pharmacy to refill 
them.  So that the pharmacy had a watch on her, as well as I did, and they 
would have to call me and notify me if she was varying from that pattern. 

 
 (Tr. at 179)   
 
15. Dr. Lutz testified that Patient A had previously had brain surgery to treat a tumor, which 

“left her with some deficit and recalcitrant migraines, and that’s what the Percocet was 

                                                 
2 Dr. Lutz described this date as “the Tuesday after Thanksgiving 2003.”  (Tr. at 143)  Administrative notice is taken 
that this day was December 2, 2003. 



Report and Recommendation 
In the Matter of Gary Ray Lutz, D.O. 
Page 11 

for.”  Moreover, Dr. Lutz testified that Elavil had been given to her to help prevent the 
migraines.  Finally, Dr. Lutz testified that Patient A had died from overdosing on Elavil.  
(Tr. at 183-184; Quote at 184)   

 
Additional Evidence Concerning the Nevada Board Action with Regard to Prescriptions 
Issued by Dr. Lutz Following his Nevada Suspension 
 
16. The Nevada Board Order, in Findings of Fact 9, states, “Dr. Lutz did issue prescriptions 

during a period of time when his license was suspended.”  (St. Ex. 7 at 5)  The Nevada 
Board’s Discussion of Testimony and Evidence indicates that evidence had been presented 
that, although Dr. Lutz had been suspended by the Nevada Board on February 13, 2004, he 
issued prescriptions that “were dated between February 28 or February 26 and March 1st 
[2004].”  (St. Ex. 7 at 4) 

 
17.  Dr. Lutz testified that his suspension had taken effect on February 13, 2004, at which time 

his computer and all of his medical records and appointment calendars had been seized.  
However, Dr. Lutz further testified that Mr. Delap, the Assistant Executive Director for the 
Nevada Board, also warned Dr. Lutz not to abandon his patients.  Dr. Lutz testified, “I 
never did understand that statement from him, ‘you don’t abandon your patients.’  Like, 
well, you just abandoned them for me.”  (Tr. at 132-133, 136; Quote at 133) 

 
 Dr. Lutz testified that, because his office records had been removed, he had not been able 

to contact patients who were scheduled for appointments to inform them of the closing of 
his office.  Accordingly, Dr. Lutz testified that he had placed a notice on his door advising 
patients that he was unable to see them.  Dr. Lutz stated that his notice advised patients to 
contact another physician, Dr. Lampinen, “or like here to check in with the Board.”  
Moreover, Dr. Lutz testified that he had placed a similar message on his office telephone.  
(Tr. at 134-136; Quote at 134) 

 
 Dr. Lutz testified that, sometime the following week, he, his secretary, and his secretary’s 

daughter had gone to his office to pack things up.  While there, two of Dr. Lutz’s patients 
who had recently moved out of the area appeared for their regular appointment.  Dr. Lutz 
explained that, even though those patients had relocated, they had continued to see him 
because “[t]hey thought that once a month it wasn’t too far to drive back and forth.”  Dr. Lutz 
further testified that one of the patients suffered from colitis and migraine headaches, and the 
other had chronic back pain.  Dr. Lutz testified that, because the patients “had driven 70 
miles,” he had tried to contact Dr. Lampinen on their behalf to get them in to see him that 
day.  (Tr. at 134-135; Quotes at 135)  However,  

 
 [Dr. Lampinen] couldn’t see them because it kind of had to do with like a 

whole workup himself for these people, and so I went ahead and refilled for a 
month their medications and told them, you know, they may or may not 
accept them.  To the best of my knowledge, they had notified the pharmacies I 
was no longer a physician.  If they made any balk about it, to go ahead and—
you know, I can’t help you.  Don’t fight it.  I’ve lost my license.  If you can 
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get them for another month, then try and get yourself a new doctor, maybe 
closer to home. 

 
 (Tr. at 135)  Finally, when asked if the medications he prescribed were medications that he 

had prescribed to the patients previously, Dr. Lutz replied, “Yeah.  They pretty well knew 
what they were on because I didn’t have a chart to look to.”  (Tr. at 137) 

 
18. Dr. Lutz testified that he did not charge the patients for the prescriptions or for anything 

else that he did that day.  (Tr. at 137) 
 
19. When asked why he had written prescriptions, knowing that his license had been 

suspended, Dr. Lutz replied, 
 

 I didn’t know what else to help these people do, to help them.  If you take 
away their medicine, they go into withdrawal.  That’s abandonment.  If you 
don’t help them, I think that’s abandonment.  And I attempted to get them 
an appointment with my friend that was taking my patients that point, so not 
to be an abandonment.  He couldn’t deal with it that way, and they live 70 
miles away. 

 
 (Tr. at 141) 
 
20.  Dr. Lutz acknowledged that prescribing medication constitutes the practice of medicine.  

(Tr. at 172-173) 
 
Further Testimony from Dr. Lutz concerning his Nevada Practice 
 
21.  Dr. Lutz testified that, prior to the Nevada Board’s summary suspension of his Nevada 

certificate, he had served a predominantly low-income patient population.  Dr. Lutz 
testified that about twenty-five percent of his patients had had health insurance; the 
remaining seventy-five percent had had none.  Dr. Lutz explained, “That’s why I kept my 
fees low.”  (Tr. at 126-127) 

 
22. Dr. Lutz testified that Patients A through D had been his most difficult cases and were not 

typical of his overall patient population.  Dr. Lutz further testified that three of those 
patients had had no insurance.  Moreover, Dr. Lutz testified that those three patients were 
so poor that they could not have afforded the ten- or twenty-percent co-payments even if 
they had had insurance.  Dr. Lutz stated that pain clinics had turned them away, and that he 
did not know what else to do with them.  (Tr. at 152-154)  Furthermore, Dr. Lutz testified, 

 
 You know, I never started out in pain medicine, per se, and I never did that 

here.  I didn’t like it.  I can say I only wrote Percodan maybe 10 times in 17 
years, and Dilaudid never in this state.  I mean, it was a whole kind of—a 
whole new ball game out there.  I tried to take care of it as best I could, as 
long as I could. 
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* * * 

 
 So I was kind of the end of the road, and I did what I could possibly think of 

to do to take care of these folks, and that’s who we end up with, your 
Patient A, B, C, and D.  * * * 

 
 (Tr. at 154-155) 
 
23.  With regard to Patient A, Dr. Lutz testified that he had tried “to figure out how to keep her 

on her Elavil for another six months so she wouldn’t go whacko, off the deep end, as a 
bipolar manic-depressive person.  She couldn’t afford the [psychiatrist] that she was 
referred to, fees.”  Dr. Lutz further testified that Patient A did not comply with Dr. Lutz’s 
instruction that she see the psychiatrist who had treated her following her suicide attempt.  
Dr. Lutz also testified, somewhat paradoxically, that Patient A “would never give [him] her 
psychiatrist’s name and number that she was going to privately so that [Dr. Lutz] could 
consult with [him or her].”  Moreover, Dr. Lutz testified that he had attempted to obtain her 
records, but never received them.  (Tr. at 155) 

 
24. Dr. Lutz testified that he had created a form for use in his office called Weekly Progress 

Notes so that he would not forget to obtain all the appropriate information that he needed 
from his pain patients.  Dr. Lutz further testified that he had also created a Narcotic and 
Pain Related Medication Agreement.  Dr. Lutz stated, “I made everybody that walked 
through my door read it and sign it so they were understanding of what was going to be 
expected of them.”  Dr. Lutz further testified that he made all of his patients sign the 
agreement, not just patients who were receiving controlled substances.  Dr. Lutz explained, 
“I wanted to go there because I was dealing with a very complex, very sensitive issue 
today, where everybody’s looking over your shoulders[.]”  (Respondent’s 
Exhibit [Resp. Ex.] B; Tr. at 157-158; Quotes at 157-158) 

 
Dr. Lutz’s April 15, 2004, Interim Agreement with the Board 
 
25.  On or about April 9, 2004, Dr. Lutz signed an Interim Agreement with the Board, 

acknowledging the above Nevada Board Summary Suspension, and agreeing not to practice 
osteopathic medicine and surgery in any form in Ohio.  The Interim Agreement became 
effective on April 15, 2004.  The Interim Agreement states, in part,  

 
 The Interim Agreement is to remain in effect until either of the following occurs: 

 
A. A final resolution on the merits of the Emergency Order of Summary 

Suspension currently pending before the Nevada Board is reached, 
and based upon that resolution, the Ohio Board enters a Final Order 
following issuance of a notice of opportunity for hearing; 
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B. The Ohio Board determines, after a final resolution of the pending 
Nevada action, that no further action is warranted, and notifies 
Dr. Lutz of that determination in writing. 

 
 (St. Ex. 2 at 5) 
 
26. Dr. Lutz testified that he has been compliant with his Interim Agreement with the Board.  

(Tr. at 163) 
 
Additional Information 
 
27. Dr. Lutz testified that, since his suspension and subsequent revocation by the Nevada 

Board, he has continued to participate in continuing medical education, and he intends to 
take the prescribing course at Vanderbilt University recommended to him by the Nevada 
Board.  Dr. Lutz further testified that he intends to reapply for licensure in Nevada at the 
appropriate time.  (Tr. at 151-152) 

 
28. Dr. Lutz testified that, on February 9, 2004, he had last appeared before the Board pursuant 

to the Ohio Board Order, and that he had submitted a request for release from that Order 
the following day.  Dr. Lutz testified that, just a few days later, his Nevada license had then 
been summarily suspended.  However, Dr. Lutz testified that, at the time that he had 
submitted his request to be released from the Ohio Board Order, he had not received 
anything from the Nevada Board that would indicate that there was any complaint or issue 
with his practice.  (Tr. at 124-126) 

 
29. Dr. Lutz testified that he has never been subject to a malpractice lawsuit.  (Tr. at 122) 
 
30. Dr. Lutz presented letters of support from medical colleagues in both Nevada and Ohio.  

These letters describe Dr. Lutz has a competent family physician who is a well-liked by his 
patients and who gives his patients appropriate treatment.  (Resp. Ex. A) 

 
31.  Dr. Lutz testified that he has admitted his wrongdoing, and has tried to improve where he 

had been wrong.  (Tr. at 165)   
 
32. Dr. Lutz testified that “there isn’t a day that goes by that * * * I don’t reflect on what I did 

to get into the position of bankruptcy, humiliation, et cetera.  I mean, it’s been—I’ve coped 
with it, but it’s been hard.” (Tr. at 165) 

 
 Moreover, Dr. Lutz testified that he has done everything he can to comply with the Ohio 

Board Order.  Dr. Lutz further testified that he has learned about himself and learned how 
to avoid problems in the future through psychiatric counseling.  Furthermore, Dr. Lutz 
testified that, pursuant to that Order, he has been actively engaged in Sex Addicts 
Anonymous [SAA] and has tried to help others in that group.  Dr. Lutz further testified that 
he is the longest standing member of the SAA group that he attends every Sunday.   In 
addition, Dr. Lutz testified that he believes that he has a lot of good years left to practice 
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medicine.  Additionally, Dr. Lutz asked the Board for mercy and to allow him to continue 
to practice in Ohio.  Finally, Dr. Lutz stated that he would comply with any requirements 
imposed upon him by the Board.  (Tr. at 164-166) 

 
 

FINDINGS OF FACT 
 
1. By Order of the State Medical Board of Ohio [Ohio Board Order], which became effective 

November 16, 1998, the Board took action against the certificate of Gary Ray Lutz, D.O., 
to practice osteopathic medicine and surgery in Ohio.  In the Ohio Board Order, the Board 
permanently revoked Dr. Lutz’s certificate, but stayed the revocation subject to a 
suspension for at least six months with requirements for reinstatement, to be followed by 
probationary requirements for at least five years.   

 
 The Ohio Board Order was based upon Findings of Fact that Dr. Lutz had been convicted 

in court of violating Section 2917.11(A), Ohio Revised Code, Disorderly Conduct, a 
misdemeanor of the fourth degree; and Section 2919.24(A), Ohio Revised Code, 
Contributing to the Unruliness of a Child, a misdemeanor of the first degree.  Further, the 
Board concluded that said convictions constituted violation of Section 4731.22(B)(11), 
Ohio Revised Code. 

 
2. Effective May 13, 1999, the Board granted Dr. Lutz’s request for reinstatement, subject to 

the probationary terms, conditions, and limitations of the Ohio Board Order, which 
included the following: 

 
3. Upon reinstatement, Dr. Lutz’s certificate shall be subject to the 

following PROBATIONARY terms, conditions, and limitations for a 
period of at least five years: 

 
* * * 

 
b. Dr. Lutz shall obey all federal, state and local laws; all rules 

governing the practice of osteopathic medicine and surgery in 
Ohio; and all terms of probation imposed by the courts in Case 
No. 96CRB03044 and Case No. 98-40002. 

 
 Dr. Lutz has been subject to the probationary requirements of the Ohio Board Order from 

the date of his reinstatement on May 13, 1999, through the present.  
 
3. On February 12, 2004, the Investigative Board Member of the Nevada State Board of 

Osteopathic Medicine [Nevada Board] issued a Complaint against Dr. Lutz, along with a 
Request for Emergency Order of Summary Suspension of Dr. Lutz’s certificate to practice 
osteopathic medicine in Nevada.  The following day, February 13, 2004, the Nevada Board 
issued an Emergency Order of Summary Suspension of License to Practice Osteopathic 
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Medicine in the State of Nevada, thereby suspending Dr. Lutz’s certificate to practice 
osteopathic medicine in Nevada pending proceedings on the Complaint.   

 
 On October 4, 2004, the Investigative Board Member of the Nevada Board issued an 

Amended Complaint against Dr. Lutz.   
 
4. On April 11, 2005, the Nevada Board issued its Findings of Fact, Conclusions of Law, and 

Order Revocating Medical License [Nevada Board Order] concerning Dr. Lutz.   
 
 In the Nevada Board Order, the Nevada Board issued Conclusions of Law that stated, 

among other things, that Dr. Lutz’s “[o]ver-prescribing medications for Patients A, B, C, 
and D is malpractice as well as gross malpractice,” as those terms are defined in Nevada 
Revised Statutes 633.071 and 633.041, respectively.  In addition, the Nevada Board 
concluded that that Dr. Lutz’s care and treatment rendered to those patients included 
medical procedures, services, and/or treatment which were inappropriate, inadequate and/or 
unnecessary.  The Nevada Board further concluded that Dr. Lutz’s “care and treatment 
rendered to Patients A, B, C, and D fell below the standard of care for osteopathic 
physicians in this community,” in violation of Nevada law.  Finally, the Nevada Board 
concluded that Dr. Lutz had continued to prescribe medication while his Nevada medical 
license was suspended. 

 
5. On or about April 9, 2004, soon after the Investigative Board Member of the Nevada Board 

filed the Complaint against Dr. Lutz, Dr. Lutz signed an Interim Agreement with the Ohio 
Board, acknowledging the summary suspension of his Nevada certificate, and agreeing not 
to practice osteopathic medicine and surgery in any form in Ohio.  The Interim Agreement 
became effective on April 15, 2004, and is to remain in effect until either of the following 
occurs: 
 

A. A final resolution on the merits of the Emergency Order of Summary 
Suspension currently pending before the Nevada Board is reached, and 
based upon that resolution, the Ohio Board enters a Final Order 
following issuance of a notice of opportunity for hearing; 

 
B. The Ohio Board determines, after a final resolution of the pending 

Nevada action, that no further action is warranted, and notifies Dr. Lutz 
of that determination in writing. 

 
 The evidence indicates that Dr. Lutz has been compliant with his Interim Agreement. 
 

 
CONCLUSIONS OF LAW 

 
1. The conduct of Gary Ray Lutz, D.O., as set forth in Findings of Fact 2 and 4, constitute a 

“[v]iolation of the conditions of limitation placed by the board upon a certificate to 
practice,” as that clause is used in Section 4731.22(B)(15), Ohio Revised Code. 
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