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II. Exhibits Examined 
 

A. Presented by the State  
 

1. State’s Exhibits 1A through 1J: Procedural exhibits.  
 
2. State’s Exhibit 2: Certified copies of records of indictment, criminal complaint 

with supporting affidavit, conviction upon a plea, and judgment of sentencing, 
all from the United States District Court. 

 
  3. State’s Exhibit 3: Letter to the Board from Kimberly Lee, M.T., dated  
 February 14, 2006. 
 
  4. State’s Exhibit 4: Entry of Appearance of Barbara Pfeiffer, on behalf of the 

Board. 
 

B. Presented by the Respondent 
 

   The Respondent did not offer any Exhibits.  
 

SUMMARY OF THE EVIDENCE 
 

All exhibits and transcripts of testimony, even if not specifically mentioned, were thoroughly 
reviewed and considered by the Hearing Examiner prior to preparing this Report and 
Recommendation. 
 
1.  The Respondent holds a certificate issued by the State Medical Board of Ohio to practice 

massage therapy under the name of Kimberly Ann Lee.   Kimberly Ann Lee was the 
Respondent’s married name at the time she secured the massage therapist certificate in 
Ohio. She is, however, no longer married, and testified that she now is known as Kimberly 
Ann O’Brien, which is her maiden name. In January 2006, the Respondent applied to 
renew her certificate to practice in Ohio as a massage therapist. (Transcript of Proceedings 
conducted on August 30, 2006 [Tr.] at 9-10.) 

 
2. On August 5, 2003, Ms. Lee (using the name O’Brien) agreed to assist Dennis Gaul in the 

robbery of the Charter One Bank in Cleveland, Ohio. She drove Mr. Gaul to the bank in 
her car, knowing that Mr. Gaul was going to rob the bank. (State’s Exhibit [St. Ex.] 2, 
Plea Agreement filed October 8, 2003 [Plea Agreement]).  

 
3. On August 12, 2003, Mr. Gaul admitted to robbing two banks, including Charter One, and 

admitted to using Ms. O’Brien’s car to commit these robberies. On that same day,  
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 Ms. O’Brien admitted that she had been involved in the planning and execution of the 
robbery of Charter One Bank, and admitted to helping Mr. Gaul clean the dye-stained 
money and using the money to purchase heroin. (Kolonick Affidavit at p. 4) 

 
4. On entering a plea of guilty to one count of violating 18 U.S.C. §  2113(a) (unarmed bank 

robbery), Ms. O’Brien was convicted of this felony offense and was sentenced to the 
Bureau of Prisons for a term of 30 months, with three years of supervised release 
thereafter. She was also required to participate in an outpatient program for the treatment 
of drug and alcohol abuse (with testing) and pay restitution in the amount of $2,536.00. 
(St. Ex. 2, Criminal Docket filed September 3, 2003 (Crim. Docket), at 1) 

 
5. In her January 21, 2006, application seeking the renewal of her certificate to practice as a 

Massage Therapist in Ohio, Ms. Lee disclosed that she had entered a plea of guilty to and 
had been convicted of Bank Robbery, a felony. (Tr. at 11)  In response, the Board through 
its staff directed that Ms. Lee provide additional information about the plea and 
conviction. Ms. Lee responded by submitting a letter dated February 14, 2006, shown as 
State’s Exhibit [St. Ex.] 3. (Tr. at 11)  

 
6.  In her letter to the Board, Ms. Lee explained that she had been convicted of violating 
 11 U.S.C. § 2 and 18 U.S. C. § 2113(a), Bank Robbery, under the name Kimberly Ann 

O’Brien, but that her “professional name has been and will remain Kimberly Lee.”  
 (St. Ex. 3)  Ms. Lee also provided the Board with a copy of the plea agreement she entered 

into as well as the other documents shown in State’s Exhibit 2, and said she is not 
disputing the fact that she was convicted of the felony offense shown in these records. 

 (Tr. at 12, 14)  
 
7. Ms. Lee explained that the arrest was her first ever, and she currently is on a term of 

federal probation that will run for another two years, and is up to date on restitution 
payments being made at the rate of $60.00 per month. (Tr. at 18, 20) 

 
8. Ms. Lee also presented the testimony of Rita Stanton. Ms. Stanton said she has known 
 Ms. Lee for seventeen years, and described Ms. Lee as a close friend. (Tr. at 21) Without 

defending what Ms. Lee did, Ms. Stanton said there were many members of AA who 
know 

 Ms. Lee is “doing a good job now and she is going to a lot of meetings.”  (Tr. at 22)  
 Ms. Stanton added that “although [Ms. Lee] did make this mistake, she’s making up for it 

and she’s working with a lot of people just, you know, being responsible.” (Tr. at 22)  
  
9. According to Ms. Stanton, apart from the time associated with this criminal charge,  
 Ms. Lee over the past seventeen years has been a regular and contributing member of AA, 

was a contributing member of the school where their children went, participated in PTA 
events, and was “a very responsible mother and member of the community for many 
years.”  (Tr. at 21, 23) Ms. Stanton said: 
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I know it’s a big risk for the Board, but Kim is really making headway. . . . 
I can never guess whether anybody is ever going to make a mistake again, 
and I certainly wouldn’t try to guess on this. Of all the people I’ve seen in 
the program stay sober, Kim is right there. I really don’t believe (in my 
opinion) that she’s ever going to drink or use again. 
(Tr. at 22) 

 
10. Ms. Lee stated “I can’t argue the fact that I am a drug addict and alcoholic, and I’m not 

going to. All I can say is that I’m doing all that I can today to prevent that from happening 
again.”  (Tr. at 27) She explained why she wanted to make this presentation to the Board: 

 
I’m doing all that I can for my alcoholism and drug addiction. I attend AA 
meetings. I do volunteer work. One of my jobs right now is part time at a 
detox center. I have AA support. I’m in counseling bimonthly through the 
federal government, and I’m doing all that I can today to live a decent life. 
I very much enjoy doing massage. I would like to get it back. It would 
help my income out greatly. Right now I have a couple of part-time jobs 
and I do make ends meet; but massage, even if it was on a part-time basis, 
would help me immensely. I worked hard to get my license, and I did well 
with it for a while until my drug addiction took over. And I’m doing all 
that I can today to live a decent life, and I would like – I would like to get 
back to it if possible. But I know that this is a very serious offense and the 
decision is in the hands of the Board[.] (Tr. at 18-19) 

 
 

ANALYSIS 
  
 The record establishes that Ms. Lee has been convicted of a felony, for robbing a bank in 
2003. She confessed to her crime and did not require a trial in order to prove her guilt. Upon 
being convicted, she served a thirty-month prison sentence as punishment for her crime. She is 
making restitution for the money taken from the bank, and is apparently fully compliant with all 
terms of her probation.  
 
 The State therefore has met its burden of proving the factual and legal bases required for 
the Board to take action with respect to Ms. Lee’s massage therapist certificate. In mitigation, 
Ms. Lee can fairly point to the fact that this crime is the only crime she has ever been charged 
with, and that she is doing all she can to make amends to society. Nevertheless, the State 
correctly notes that the criminal acts arose at a time when Ms. Lee appeared to be doing very 
well: she was attending AA meetings, actively engaged in community and school matters, and 
showed no advance signs of an impending relapse. Accordingly, there is a risk that when given 
the measure of trust attendant to having a certificate to practice massage therapy, Ms. Lee may 
once again experience the loss of good judgment she experienced in 2003.  
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 Because the Board’s first obligation is to protect the public, cause has been shown to 
revoke permanently Ms. Lee’s massage therapist certificate.  

 
 

FINDINGS OF FACT 
 
1. On October 3, 2003, the Respondent Kimberly Ann Lee, M.T., who was at that time known 

as Kimberly A. O’Brien, entered a plea of guilty to aiding and abetting another person to 
commit an unarmed bank robbery. Upon this plea, the United States District Court for the 
Northern District of Ohio found Ms. Lee guilty of violating Title 18, §§ 2 and 2113(a) of 
the United States Code, aiding and abetting a bank robbery, which is a felony offense.  

  
2. On January 21, 2006, Ms. Lee applied with the State Medical Board of Ohio for the 

renewal of her Ohio certificate to practice massage therapy. That application is pending 
now before the Board.  

  
3. When it received Ms. Lee’s application for the renewal of her massage therapist’s 

certificate, the Board set forth its allegations against the Respondent in a notice of 
opportunity for hearing dated June 14, 2006. In a written response received by the Board 
on June 30, 2006, the Respondent invoked her right to have an administrative review of the 
charge. In a letter dated July 3, 2006 the Board acknowledged its receipt of the 
Respondent’s request for a hearing. The Board then set the matter for a hearing to 
commence on July 9, 2006, continued the hearing, appointed an administrative hearing 
examiner, and provided the parties with an opportunity to be heard on the charges in an 
evidentiary hearing conducted on August 30, 2006. 

 
CONCLUSION OF LAW 

 
1. Because she has applied for the renewal of a certificate to practice massage therapy in 

Ohio, the Respondent, Kimberly Ann Lee, M.T., is subject to the jurisdiction of the State 
Medical Board of Ohio in actions taken pursuant to R.C. Chapter 4731. 

 
2. Upon sufficient cause to believe the Respondent has violated a provision of R.C. Chapter 

4731, the Board is authorized to take action with respect to the Respondent’s certificate. 
The Respondent timely requested an evidentiary hearing before the Board took any final 
action based upon the Board’s charge. Upon its receipt of the Respondent’s request for a 
hearing, the Board set the matter for hearing in the manner provided for by the 
Administrative Procedure Act, and provided the Respondent with an opportunity to be 
heard, all in the manner provided for by law. 

  
3. The Board may take disciplinary action against a person seeking the renewal of a massage 

therapist certificate upon sufficient proof that the person has been convicted of a felony. 
The conviction entered by the federal court in the matter of U.S. v. O’Brien, as described in 
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