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proof of receipt; a letter from Glenbeigh Hospital to the Board; and a letter from Mr. Moore to 
the Board postmarked July 25, 2007.  [The Hearing Examiner numbered the pages of this 
exhibit post-hearing.] 
 
State’s Exhibit 3:  Affidavit of Debra L. Jones regarding Mr. Moore’s address of record. 

 
Witness 
 
 Cheryl D. Pokorny, Esq. 
 

SUMMARY OF THE EVIDENCE 
 
All exhibits and transcripts of testimony were reviewed and considered by the Hearing Examiner, 
although all the evidence may not be referenced below.  
 
1. Robert M. Moore, M.T., is licensed to practice massage therapy in Ohio.  On his recent 

application to renew his certificate, he disclosed to the Board that he had been convicted of 
operating a vehicle while impaired.  The Board initiated an investigation, coordinated by an 
Enforcement Attorney for the Board.  (St. Ex. 2 at 1; Tr. at 10-11)  

 
2. The investigation revealed a conviction in Alliance, Ohio, for driving under the influence of 

alcohol or drugs, and other matters.  (Tr. at 10; St. Ex. 2 at 3-4)  As part of its ongoing 
investigation, the Board sent the following letter to Mr. Moore dated June 21, 2007, ordering him 
to an evaluation:  

 
The State Medical Board of Ohio [Board] has determined that it has reason to 
believe that you are in violation of Section 4731.22(B)(26), Ohio Revised Code, to 
wit: “[i]mpairment of ability to practice according to acceptable and prevailing 
standards of care because of habitual or excessive use or abuse of drugs, alcohol, or 
other substances that impair ability to practice.” 
 
This determination is based upon one or more of the following reasons: 
 
(1) On or about October 30, 2004, you were arrested in Alliance, Ohio, and 

charged with Operating a Vehicle Impaired, Willfully Flee or Elude Officers, 
and Use of Signal Before Changing Course, Turning or Stopping.  You refused 
to perform a field sobriety test or to submit to testing to determine your blood 
alcohol level.  On or about November 12, 2004, you were convicted in the 
Alliance Municipal Court of Operating a Vehicle Impaired.  You were fined 
$675.00, with credit granted for $275.00 for your participation in the driver’s 
intervention program.  You were assessed costs, and sentenced to three days in 
jail, all days suspended on condition of your good behavior for one year.  
Further, your driver’s license was suspended for 180 days, and you were 
granted limited driving privileges.  The remaining charges of Willfully Flee or 
Elude Officers and Use of Signal Before Changing Course, Turning or 
Stopping were dismissed. 
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(2)  During the arrest, an officer observed you spitting out two white pills bearing 

the imprint M357.  The pills were subsequently identified as a generic 
formulation of a Schedule III controlled substance containing five milligrams 
of hydrocodone bitartrate and 500 milligrams of acetaminophen.  You were 
subsequently charged with Possession of Dangerous Drugs, in violation of 
Section 4729.51, Ohio Revised Code; Tampering with Evidence, in violation 
of Section 2921.12, Ohio Revised Code; and Obstructing Official Business, in 
violation of Section 525.07 of the Codified Ordinances of Alliance.  On or 
about November 12, 2004, you entered a plea of no contest to and were found 
guilty of an amended charge of Drug Paraphernalia.  You were fined $250.00, 
assessed costs, and sentenced to 30 days in jail, all days suspended on condition 
of your good behavior for one year.  On November 12, 2004, you also entered 
a plea of no contest and were found guilty of Obstructing Official Business.  
You were fined $100.00 and assessed costs.  The remaining charge of 
Tampering with Evidence was dismissed. 
 

By the authority vested in the State Medical Board of Ohio by Section 
4731.22(B)(26), Ohio Revised Code, you are ordered to submit to an examination.  
This examination will take place at Glenbeigh Hospital, 2863 St. Rt. 45, Rock 
Creek, Ohio 44084, telephone number 440-563-3400.  You are to report to 
Glenbeigh Admissions Office, on Monday, July 30, 2007, at 10:00 a.m., for a 
72-hour in-patient evaluation.  Please contact Cathy Chambers at the above-listed 
telephone number one week prior to the evaluation for information regarding 
admission procedures and for driving directions. 
 
Pursuant to Section 4731.22(B)(26), Ohio Revised Code, you are responsible for 
the expense of this evaluation.  The total estimated cost of this evaluation is 
$1,800.00.  You must present a certified check or money order in the amount of 
$1,800.00 made payable to Glenbeigh Hospital to the examiner prior to the 
beginning of the examination.  Failure to present a certified check or money order 
in the amount specified to the examiner will result in the examination being 
cancelled, and will be deemed by the Board to be a failure to submit to the 
examination as directed due to circumstances within your control. 
 
Please be advised that failure to submit to this examination as directed constitutes 
an admission of the allegations against you unless the failure is due to 
circumstances beyond your control, and that a default and final order may 
thereupon be entered without the taking of testimony or presentation of evidence. 
 
Copies of the applicable statute sections are enclosed for your information. 
 

(St. Ex. 2 at 3-4) (Emphasis in original)   A certified-mail receipt shows that the letter 
was received on June 23, 2007.  (St. Ex. 2 at 1, 5) 
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3.    On July 25, 2007, Mr. Moore sent a letter to the Board as follows: 
 

       I am responding to your order to submit to an examination at Glenbeigh 
Hospital July 30th, 2007.  I respect your decision and am willing to submit 
to the examination  However, the stability of my finances makes it 
impossible to go at this time.  I am not practicing at this time but would like 
to resume practice in the future.  I am asking for a postponement until I can 
raise the funds. 

 
 (St. Ex. 2 at 8)   
 
4. Mr. Moore’s letter was sent to the Board’s offices at 77 South High Street in Columbus.  It 

was stamped as having been received at the Board on July 27, 2007.  However, at that time, 
the Board had moved to new offices at 30 East Broad Street in Columbus.  The 
Enforcement Attorney coordinating this matter for the Board, Cheryl D. Pokorny, stated 
that, by the time she received Mr. Moore’s July 25 letter, the examination date had passed.  
Ms. Pokorny testified that she did not respond to Mr. Moore’s request for a postponement 
because the appointment date had passed before she received the request.  (St. Ex. 2 at 8-
9; Tr. at 11-13, 15) 

 
5. Ms. Pokorny further testified that no one at the Board had responded to Mr. Moore’s request 

for a postponement:  “By the time I received this request, his appointment time had come and 
gone.  So it is not possible to postpone what has already passed.”  (Tr. at 15) 

 
6. Ms. Pokorny noted, however, that “there are times when an emergency or circumstances do 

come up, and we work with the licensees to reschedule to a convenient time.”  She testified:  
 
 Had he called me prior to that and we had a chance to discuss things, perhaps we 

might have been able to work something out.  * * * I would have explored with 
him what options, what alternative avenues he had pursued in an attempt to raise 
the funds, knowing that I had sent the notice out well in advance to give him time 
to do that.  And because he did not contact me prior to his appointment time and 
explain to me the efforts that he had gone to in order to raise this money and 
perhaps do so unsuccessfully, I did not respond to this.  I can’t postpone what’s 
already happened. 

  
 (Tr. at 15) 
 
7. Ms. Pokorny stated that a mere assertion of inability to pay for the examination, without 

more, is not a sufficient reason to fail to appear for a Board-ordered examination:   
 

 Although our position at the Board is mere failure to afford it, 
without more—simply stating “I can’t afford it”— is not a reason. 

            
(Tr. at 15) 

 



Report and Recommendation 
In the Matter of Robert M. Moore, M.T. 
Page 5 

8. Mr. Moore did not attend the examination on July 30, 2007.  Glenbeigh Hospital 
confirmed that Mr. Moore’s wife had contacted the hospital to notify them that he would 
not be arriving for the scheduled examination.  (St. Ex. 2 at 7; Tr. at 11-12) 

 
FINDINGS OF FACT 

 
1. Robert M. Moore, M.T., currently holds an active license to practice massage therapy in Ohio.

  
2. On June 21, 2007, the State Medical Board of Ohio sent a letter to Mr. Moore ordering him to 

submit to an examination pursuant to Ohio Revised Code Section [R.C.] 4731.22(B)(26).  The 
Board stated that it had determined that it had reason to believe that he was in violation of R.C. 
4731.22(B)(26) based on “[i]mpairment of ability to practice according to acceptable and 
prevailing standards of care because of habitual or excessive use or abuse of drugs, alcohol, or 
other substances that impair ability to practice.”   
 
The Board stated that its determination was based on one or more reasons, including an arrest on 
or about October 30, 2004, in Alliance, Ohio, in which Mr. Moore had been charged with 
“Operating a Vehicle Impaired” and other offenses.  The Board stated that, on or about 
November 12, 2004, Mr. Moore had been convicted of Operating a Vehicle Impaired, and that 
his sentence had included a fine of $675.00 (with credit granted for $275.00 due to participation 
in a driver’s intervention program), three days in jail (with all days suspended on condition of 
good behavior for one year), and a suspension of his driver’s license for 180 days with limited 
driving privileges.   
 
Further, the Board alleged that, during the arrest, an officer had observed Mr. Moore spitting out 
two pills that had subsequently been identified as a generic formulation of a Schedule III 
controlled substance containing five milligrams of hydrocodone bitartrate and 500 milligrams of 
acetaminophen.  The Board stated that Mr. Moore had been charged with offenses including 
Possession of Dangerous Drugs in violation of R.C. 4729.51, and Obstructing Official Business 
in violation of Section 525.07 of the Codified Ordinances of Alliance.  The Board further stated 
that, on or about November 12, 2004, Mr. Moore had entered a plea of no contest to, and had 
been found guilty of, “an amended charge of Drug Paraphernalia,” for which he had been fined 
$250, assessed costs, and sentenced to 30 days in jail, with all days suspended on condition of 
his good behavior for one year.  In addition, the Board alleged that, on November 12, 2004, he 
had also entered a plea of no contest to and been found guilty of Obstructing Official Business, 
for which he had been fined $100 and assessed costs.   

 
3. In its letter, the Board notified Mr. Moore that, pursuant to R.C. 4731.22(B)(26), he must 

submit to a 72-hour in-patient examination.  The Board stated that the examination was 
scheduled to take place at Glenbeigh Hospital, a Board-approved treatment provider, on 
July 30, 2007, at 10:00 a.m.  The Board further notified Mr. Moore that failure of an 
individual to submit to an examination as directed constitutes an admission of the allegations 
against the individual unless the failure is due to circumstances beyond the individual’s 
control.  Finally, the letter notified him that if he failed to submit to the examination, and such 
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failure was not due to circumstances beyond his control, the Board would be authorized to 
enter a default and final order without the taking of testimony or presentation of evidence. 

 
The Board also informed Mr. Moore that, under R.C. 4731.22(B)(26), he was responsible for 
the expense of this evaluation, and that the total estimated cost of the evaluation was 
$1,800.00.  The Board stated that Mr. Moore “must present a certified check or money order 
in the amount of $1,800.00 made payable to Glenbeigh Hospital to the examiner prior to the 
beginning of the examination,” and that failure to present a “certified check or money order in 
the amount specified to the examiner will result in the examination being cancelled, and will 
be deemed by the Board to be a failure to submit to the examination as directed due to 
circumstances within your control.”  

 
4. Mr. Moore received the Board’s letter on or about June 23, 2007.  He responded to the Board 

in a letter postmarked July 25, 2007, as follows: 
 

        I am responding to your order to submit to an examination at Glenbeigh 
Hospital July 30th, 2007.  I respect your decision and am willing to submit to 
the examination  However, the stability of my finances makes it impossible to 
go at this time.  I am not practicing at this time but would like to resume 
practice in the future.  I am asking for a postponement until I can raise the 
funds. 
 

(St. Ex. 2 at 8)  The Board received Mr. Moore’s letter on July 27, 2007.  (St. Ex. 2 at 8) 
 
5. Mr. Moore’s letter of July 25, 2007, demonstrates his willingness to cooperate with the 

Board’s investigation, his express intention to comply with the Board’s examination order, 
and his good-faith attempt in advance of the examination date to reschedule the 
examination.  In addition, his notice to Glenbeigh Hospital that he would not be attending 
the scheduled examination is an additional sign of his good faith in responding to the 
Board’s order.   

 
6. However, due to the Board’s moving of its offices during the latter part of July 2007, the 

Board’s Enforcement Attorney coordinating the investigation did not receive Mr. Moore’s 
request for a postponement of the examination until after July 30, 2007.  Thus, due to an 
inadvertent delay, the Board did not respond to Mr. Moore’s request to reschedule his 
examination.   

 
7. Mr. Moore did not attend the examination at Glenbeigh Hospital on July 30, 2007, as scheduled. 

 
CONCLUSIONS OF LAW 

 
1.    R.C. 4731.22(B) provides, in pertinent part:  

 
The board * * * shall * * * limit, revoke, or suspend an individual’s certificate to 
practice, refuse to register an individual, refuse to reinstate a certificate, or 
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reprimand or place on probation the holder of a certificate for one or more of the 
following reasons: 

* * * 
 

(26)  Impairment of ability to practice according to acceptable and prevailing 
standards of care because of habitual or excessive use or abuse of drugs, alcohol, 
or other substances that impair ability to practice. 
 
* * *   By filing an application for or holding a certificate to practice under 
this chapter, an individual shall be deemed to have given consent to submit 
to a mental or physical examination when ordered to do so by the board in 
writing, and to have waived all objections to the admissibility of testimony or 
examination reports that constitute privileged communications. 
 
If it has reason to believe that any individual authorized to practice by this chapter 
or any applicant for certification to practice suffers such impairment, the board 
may compel the individual to submit to a mental or physical examination, or 
both.  The expense of the examination is the responsibility of the individual 
compelled to be examined.  Any mental or physical examination required under 
this division shall be undertaken by a treatment provider or physician who is 
qualified to conduct the examination and who is chosen by the board. 
 
Failure to submit to a mental or physical examination ordered by the board 
constitutes an admission of the allegations against the individual unless the 
failure is due to circumstances beyond the individual’s control, and a default 
and final order may be entered without the taking of testimony or presentation 
of evidence.  If the board determines that the individual’s ability to practice is 
impaired, the board shall suspend the individual’s certificate or deny the individual’s 
application and shall require the individual, as a condition for initial, continued, 
reinstated, or renewed certification to practice, to submit to treatment.  
 

(Emphasis added) 
 

2. Rule 4731-16-01(A) of the Ohio Administrative Code defines the term “impairment” as 
used in Revised Code 4731: 

 
(A) “Impairment” means impairment of ability to practice according to 
acceptable and prevailing standards of care because of habitual or excessive 
use or abuse of drugs, alcohol, or other substances that impair ability to 
practice.  Impairment includes inability to practice in accordance with such 
standards, and inability to practice in accordance with such standards without 
appropriate treatment, monitoring or supervision.   

 
Further, Rule 4731-16-02 provides in part: 

 
(A) Should the board have reason to believe that any licensee or applicant suffers 
from impairment, as that term is used in * * * division (B)(26) of section 4731.22 
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of the Revised Code, * * * it may compel the individual to submit to a mental or 
physical examination, or both.  Such examinations shall be undertaken by an 
approved treatment provider designated by the board.  The notice issued ordering 
the individual to submit to examination shall delineate acts, conduct or behavior 
committed or displayed which establish reason to believe that the individual is 
impaired.  Failure to submit to examination ordered by the board constitutes an 
admission of impairment unless the failure is due to circumstances beyond the 
individual’s control. 
 
(B) * * * [T]he following general pattern of action shall be followed: 
 
(1) Upon identification by the board of reason to believe that a licensee or applicant 
is impaired it may compel an examination or examinations as set forth in paragraph 
(A) of this rule.  The examination must include monitoring in an inpatient setting 
for at least seventy-two hours, and must meet all other requirements of rule 4731-
16-05 of the Administrative Code. 
 
(2) If the examination or examinations fail to disclose impairment, no action shall 
be initiated pursuant to * * *  division (B)(26) of section 4731.22 of the Revised 
Code * * * unless other investigation produces reliable, substantial, and probative 
evidence demonstrating impairment. 
 
(3) If the examination or examinations disclose impairment, or if the board has 
other reliable, substantial and probative evidence demonstrating impairment, the 
board shall initiate proceedings to suspend the license or deny the applicant.  * * *  
 
The presence of one or more of the following circumstances shall constitute 
independent proof of impairment and shall support license suspension or 
denial without the need for an examination: 
(a) The individual has relapsed during or following treatment; 
(b) The individual has applied for or requested treatment in lieu of conviction 
of a criminal charge or intervention in lieu of conviction of a criminal charge, 
or has applied for or requested entry into a similar diversion or drug 
intervention program; 
(c) The individual has pled guilty to or has had a judicial finding of guilt 
of a criminal offense that involved the individual’s personal use or abuse of 
any controlled substance. 

 
3. In the present matter, the Board lawfully ordered Robert M. Moore, M.T., to a 72-hour 

inpatient examination to assess impairment under R.C. 4731.22(B)(26).   
 
4. A mere assertion of inability to pay for an examination ordered pursuant to  

R.C. 4731.22(B)(26) is not sufficient to establish that an individual’s failure to appear for 
the examination was due to circumstances beyond his control.  
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