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ENTRY GRANTING MOTION OF APPELLEE STATE MEDICAL BOARD OF
OHIO TO DISMISS THE APPEAL OF JOHN R. AUBRECHT., M.T., FILED

' MARCH 5§, 2003 '

This case is before the Court upon the appeal, pursuant to R.C. 119.12, of the
January 8, 2003, Order of the State Medical Board of Ohio which permanently revoked
Appellant, John R. Aubrecht, M.T.’s license to practice massage therapy in Ohio. For
the reasons stated in the decision of this Court rendered on November 5, 2003, which

decision is incorporated by reference as if fully rewritten herein, it is hereby

ORDERED, ADJUDGED AND DECREED that the Motion to Dismiss filed by

Appellee, State Medical Board of Ohio on March 5, 2003, is hereby GRANTED. Costs |

to Appellant.
IT IS SO ORDERED.
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Attorney for Appellant
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IN THE COURT OF c%\g@%%%sg RANKLIN COUNTY, OHIO

JOHN R. AUBRECHT, M.T., CLERK OF COURTS

APPELLANT, : CASE NO. 03CVF01-836
VS,
STATE MEDICAL BOARD OF OHIO, : JUDGE O'NEILL
APPELLEE.

DECISION GRANTING MOTION OF APPELLEE STATE MEDICAL BOARD OF OHIO
TO DISMISS THE APPEAL OF JOHN R. AUBRECHT, M.T. FILED MARCH 5, 2003

Rendered this _gf day November, 2003.
O'Neill, D., J.

Before the Court is Motion of Appellee State Medical Board of Ohio to Dismiss
the Appeal of John R. Aubrecht, M.T. ﬁled March 5, 2003; Motion of Appellant in
Opposition to Appellee’s Motion to Dismiss filed March 31, 2003; State’s Reply to
Appellant's Motion in Opposition filed April 3, 2003.

Appellee State Medical Board of Ohio (hereinafter “Appellee”) moves the Court to
dismiss the Appeal of Appellant John R. Aubrecht, M.T. (hereinafter “Appellant”). The
Appellee states that the Appellant failed to exhaust his administrative remedies and has
waived his opportunity to be heard on this issue.

The Appeliee asserts that by letter dated November 13, 2002, the Appellee
notified the Appellant that it proposed to consider disciplinary action against his license
to practice massage therapy pursuant to R.C. Chapter 119 and 4732. The Appellee
maintains that the Appeliant failed to request a hearing within thirty days of the mailing

of said letter. The Appeliee argues that as the Appellant failed to request a hearing




within the statutorily prescribed time limit, the Appellant failed to exhaust his
administrative remedies, therefore depriving this Court of jurisdiction to consider his
appéaL

The Appellant, however, asserts that he was not required to seek an
administrative remedy when the Appeliee had not yet taken action or made a final
decision in the Appellant's case. The Appellant maintains that the requirement of
exhaustion of administrative remedies does not apply to this case.

Failure to exhaust adminiétrative remedies deprives a court of jurisdiction to
consider an administrative appeal. Norenberg v. City of Brook Park (1980), 63 Ohio
St.2d 26, 406 N.E.2d 1095. Administrative remedies may not be considered exhausted
by default. State of Ohio, State Medical Board v. Fiorica (November 3, 1988), Franklin
App. No. 88AP-516. Failure to timely comply with a request for a hearing in accordance
with R.C. 119.07, constitutes failure to exhaust administrative remedies. /d. Further,
the Tenth District Court of Appeals has held that the thirty-day provision of R.C. 119.07
is mandatory and jurisdictional. Hsueh v. State Medical Board (October 17, 1989),
Franklin App. No. 88AP276. See also Harrison v. State Medical Board of Ohio (1995),
103 Ohio App.3d 317, 659 N.E.2d 368 (holding that when a licensee has been notified
of his opportunity for hearing, and the licensee fails to timely request a hearing, the trial
court does not have jurisdiction to proceed with an appeal because the licensee failed to
exhaust his administrative remedies).

In the case at bar, it is undisputed that the Appellant failed to timely request a
hearing in accordance with R.C. 119.07. Pursuant to R.C. 4731.22(J), the Appellee

issued an order revoking the Appellant's certificate to practice massage therapy. The




Appellant failed to exhaust his administrative remedies. As such, this Court lacks
jurisdiction over the subject matter of the Appellant's appeal because no adjudicatory
hearing had taken place at the administrative level.

Accordingly, the Appellee’s Motion to Dismiss is well taken and is hereby
GRANTED.

Pursuant to Loc. R. 25.01, counsel for the Appellee shall prepare and circulate an
appropriate journal entry reflecting the result of this decision and submit such entry to
the Court for approval within twenty (20) days. To enable the Clerk to properly identify
and remove the decided motion from the Court's computerized motions docket, counsel
shall caption the journal entry as follows:

ENTRY GRANTING MOTION OF APPELLEE STATE MEDICAL BOARD OF OHIO TO
DISMISS THE APPEAL OF JOHN R. AUBRECHT, M.T. FILED MARCH 5, 2003

IT IS SO ORDERED.

ot 7 ey

DEBORAH P. O'NEILL JUDGE

Copies to:
Eric D. Hall, Counsel for Appellant
Kyle C. Wilcox, Counsel for Appellee




IN THE COURT OF COMMON PLEAS

FRANKLIN COUNTY, OHIO
JOHN R. AUBRECHT, M.T. ) CASENO. 6
3879 E. 42" Street ) 03CVF (ﬂ 83
Newburgh Heights, Ohio 44105 ) JUDGE { .‘.&T;; / -
) <. 31} (”:f‘,
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) PO ~ ‘?fc
vs. ) NOTICE OF APPEAL Lo =
) L«‘ o
STATE MEDICAL BOARD OF OHIO ) 53
77 S. High St., 17" Floor )
Columbus, Ohio 43215-6127 )
)
Appellee )
)

Now comes the Appellant, John R. Aubrecht, M.T., (hereinafter “Appellant”) by and
through undersigned counsel and pursuant to Ohio Revised Code Section 119.12 and hereby
appeals the Findings, Order and Journal Entry (hereinafter “Order”) issued on January 8, 2003
by the Appellee, State Medical Board of Ohio (hereinafter “Appellee”) (See Attached Journal
Entry). The grounds for said appeal is that the Appellant was denied due process and equal
protection of the law by Appellee, the Order is not supported by reliable, probative and

substantial evidence, and is not in accordance with law.

Eric D. HaH/ #006’7’566
GERALD D. PISZCZEK CO., L.P.A.

Attorneys for Appellant ey
412 North Court Street o o
Medina, Ohio 44256 o ‘

(330) 723-2200 C.
Fax (330) 723-2126




BEFORE THE STATE MEDICAL BOARD OF OHIO
IN THE MATTER OF * .

JOHN R. AUBRECHT, M.T. *

FINDINGS. ORDER AND JOURNAL ENTRY

On November 13, 2002, the State Medical Board of Ohio issued an Order granting the
application for restoration of massage therapy certificate of John R. Aubrecht, M.T., submitted
on January 4, 2002, provided that he take and pass the Limited Branch portion of the massage
therapy examination within one year of July 2, 2002. Mr. Aubrecht has not passed that
examination to date.

By separate letter dated November 13, 2002, notice was given to John R. Aubrecht, M.T., that
the State Medical Board intended to consider further disciplinary action and that he was entitled
to a hearing if such hearing was requested within thirty (30) days of the mailing of said notice. In
accordance with Section 119.07, Ohio Revised Code, said notice was sent via certified mail,
return receipt requested, on November 14, 2002, to the address of record of Mr. Aubrecht, that
being 3879 E. 42" Street. Newburgh Heights, OH 44105.

A signed certified mail receipt was returned to the Medical Board from that mailing documenting
proper service of the notice of opportunity for hearing. However, no hearing request has been
received from Mr. Aubrecht and more than thirty (30) days have now elapsed.
—_—
WHEREFORE, for the reasons outlined in the November 13,2002, Notice of Opportunity for
Hearing, which is attached hereto and incorporated herein, it is hereby ORDERED that:

The application of John R. Aubrecht, M.T., submitted on January 4, 2002, for restoration of his
certificate to practice massage therapy in the State of Ohio be and is hereby PERMANENTLY
DENIED.

Further, for the reasons outlined in the November 13, 2002, Notice of Opportunity for Hearing,
which is attached hereto and incorporated herein, it is hereby ORDERED that: '




_,n the Matter of John R. Aubrecht, M.T.
Page 2

The certificate of John R. Aubrecht, M.T., to practice méssage therapy in the State of Ohio be
and is hereby PERMANENTLY REVOKED.

This Order shall become effective IMMEDIATELY upon mailing of notification of approval by
the State Medical Board of Ohio.

This Order is hereby entered upon the Journal of the State Medical Board of Ohio for the
8th day of January 2003, and the original thereof shall be kept with said J ournal.

f
Anand G. Garg, M.D. \
Secretary :

(SEAL)
Januarv 8. 2003
Date




CERTIFICATE OF SERVICE

I hereby certify the a true and complete copy of the foregoing Notice of Appeal was sent

by certified mail, return receipt requested on January 2 3 , 2003 to the following:

State Medical Board of Ohio Appellee
Anand G. Garg, M.D.

77 S. High St., 17" Floor

Columbus, Ohio 432156127

Betty D. Montgomery Attorney General
Rhodes Office Tower

30 East Broad Street, 17= Floor
Columbus, Ohio 43215-3428

) A

e Q. Halt ©26756¢




INSTRUCTIONS TO THE CLERK

Pursuant to Civil Rule 4, please send copies of the foregoing Notice of Appeal, by

certified mail, return receipt requested to the following:

State Medical Board of Ohio
Anand G. Garg, M.D.

77 S. High Street, 17* Floor
Columbus, Ohio 43215-6127

Betty D. Montgomery

Rhodes Office Tower

30 East Broad Street, 17® Floor
Columbus, Ohio 43215-3428

Appellee

Attorney General

)ty

Eric D. Hall #0067566
Attorneys for Appellant




State Medical Board of Ohio

77 8. High St., 17th Floor e Columbus, OH 43215-6127 » (614) 466-3934 e Website: www.state.oh.us/med/

January 8, 2003

John R. Aubrecht, M.T.
3879 E. 42™ Strect
Newburgh Heights, OH 44105

Dear Mr. Aubrecht:

Please find enclosed a certified copy of the F indings, Order and Journal Entry
approved and confirmed by the State Medical Board meeting in regular session on
January 8, 2003.

Section 119.12, Ohio Revised Code, may authorize an appeal from this Order.
Such an appeal must be taken to the Franklin County Court of Common Pleas.

Such an appeal setting forth the Order appealed from and the grounds of the
appeal must be commenced by the filing of a Notice of Appeal with the State
Medical Board of Ohio and the Franklin County Court of Common Pleas. Any
such appeal must be filed within fifteen (15) days after the mailing of this notice
and in accordance with the requirements of Section 119.12 of the Ohio Revised
Code.

Very truly yours,
Mand:;;}D.
Secretary

AGGjam
Enclosures

CERTIFIED MAIL RECEIPT NO. 7000 0600 0024 S151 0445
RETURN RECEIPT REQUESTED

et 1- 5 r3




CERTIFICATION

I hereby certify that the attached copy of the Findings, Order and Journal Entry
approved by the State Medical Board, meeting in regular session on January 8,
2003, constitutes a true and complete copy of the Findings, Order and Journal
Entry in the Matter of John R. Aubrecht, M.T., as it appears in the Journal of the
State Medical Board of Ohio.

This Certification is made by the authority of the State Medical Board of Ohio in
its behalf.

ks,
Anand G. Garg, M.DJ\
Secretary

(SEAL)

January 8, 2003

Date



BEFORE THE STATE MEDICAL BOARD OF OHIO

IN THE MATTER OF *

JOHN R. AUBRECHT, M.T. *

FINDINGS. ORDER AND JOURNAL ENTRY

On November 13, 2002, the State Medical Board of Ohio issued an Order granting the
application for restoration of massage therapy certificate of John R. Aubrecht, M.T., submitted
on January 4, 2002, provided that he take and pass the Limited Branch portion of the massage
therapy examination within one year of July 2, 2002. Mr. Aubrecht has not passed that
examination to date.

By separate letter dated November 13, 2002, notice was given to John R. Aubrecht, M.T., that
the State Medical Board intended to consider further disciplinary action and that he was entitled
to a hearing if such hearing was requested within thirty (30) days of the mailing of said notice. In
accordance with Section 119.07, Ohio Revised Code, said notice was sent via certified mail,
return receipt requested, on November 14, 2002, to the address of record of Mr. Aubrecht, that
being 3879 E. 42" Street, Newburgh Heights, OH 44105.

A signed certified mail receipt was returned to the Medical Board from that mailing documenting
proper service of the notice of opportunity for hearing. However, no hearing request has been
received from Mr. Aubrecht and more than thirty (30) days have now elapsed.

WHEREFORE, for the reasons outlined in the November 13, 2002, Notice of Opportunity for
Hearing, which is attached hereto and incorporated herein, it is hereby ORDERED that:

The application of John R. Aubrecht, M.T., submitted on January 4, 2002, for restoration of his
certificate to practice massage therapy in the State of Ohio be and is herecby PERMANENTLY
DENIED.

Further, for the reasons outlined in the November 13, 2002, Notice of Opportunity for Hearing,
which is attached hereto and incorporated herein, it is hereby ORDERED that:



In the Matter of John R. Aubrecht, M.T.
Page 2

The certificate of John R. Aubrecht, M.T., to practice massage therapy in the State of Ohio be
and 1s hereby PERMANENTLY REVOKED.

This Order shall become effective IMMEDIATELY upon mailing of notification of approval by
the State Medical Board of Ohio.

This Order is hereby entered upon the Journal of the State Medical Board of Ohio for the
8th day of January 2003, and the original thereof shall be kept with said Journal.

Anand G. Garg, M.D. F(
Secretary ;
(SEAL)
January 8, 2003
Date




AFFIDAVIT

I, Debra Jones, being duly cautioned and sworn, do hereby depose and say:
1)  That I am employed by the State Medical Board of Ohio (hereinafter, “The Board™)

2) That I serve the Board in the position of Chief, Continuing Medical Education,
Records, and Renewal;

3) That in such position I am the responsible custodian of all public licensee records
maintained by the Board pertaining to individuals who have received certificates

issued pursuant to Chapter 4731., Ohio Revised Code;

4) That I have this day carefully examined the records of the Board pertaining to John
R. Aubrecht, M.T.

5)  That based on such examination, I have found the last known address of record of
John R. Aubrecht, M.T. to be:

3879 E. 42™ Street
Newburgh Heights, OH 44105

6) Further, Affiant Sayeth Naught.

Debfa L. Jones, Chief
Continuing Medical Education,
Records and Renewal

Sworn to and signed before me, Angela D. Fields , Notary
Public, this ___18th  dayof December , 2002.

ANGELA D, FIELDS AT
NOTARY PUBLIC, STATE OE _()HIQ No tary Public
Y S BAY COMMISSION EXPIRES _ - :- i
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State Medical Board of Ohio

77 S. High St., 17th Floor Columbus, OH 43215-6127 = (614) 466-3934 e Website: www._state.oh.us/med/
November 13, 2002

John R. Aubrecht, M.T.
3879 E 42nd St.
Newburgh Hts., OH 44105

Dear Mr. Aubrecht:

In accordance with Chapter 119., Ohio Revised Code, you are hereby notified that the
State Medical Board of Ohio intends to determine whether or not to limit, revoke,
permanently revoke, suspend, refuse to register or reinstate your certificate to practice
massage therapy, or to reprimand or place you on probation for one or more of the
following reasons:

(1)  On or about January 4, 2002, you submitted an Application for Massage
Restoration [Restoration Application] to restore your license to practice massage
therapy in the State of Ohio, which previously lapsed on or about August 31,
1999. That Restoration Application is currently pending.

(2) (a) Inthe “Additional Information” section of the Restoration Application
you answered “NO” to questions numbered 6, 7 and 9, which,
respectively, ask the following:

Have you ever been requested to appear before any board, bureau,
department, agency, or other body, including those in Ohio,
concemning allegations against you?

Have you ever entered into an agreement of any kind, whether oral
or written, with respect to a professional license, in lieu of or in
order to avoid formal disciplinary action, with any board, bureau,
department, agency, or other body, including those in Ohio?

Have you ever been notified of any charges, allegations, or
complaints filed against you with any board, bureau, department,
agency, or other body, including those in Ohio, with respect to a
professional license?

In fact, you were issued a Notice of Opportunity for Hearing by the Board
on or about February 14, 1990, based on allegations that you practiced
massage therapy without a license. A copy of the February 14, 1990,
Notice of Opportunity for Hearing is attached hereto and incorporated

77&% 1-14-02



John R. Aubrecht, M.T.

Page 2

(b)

herein. Further, on or about April 16, 1990, you agreed to a Consent
Agreement with the Board that granted you a license to practice massage
therapy in the State of Ohio and suspended that license for 30 days. A

copy of the 1990 Consent Agreement is attached hereto and incorporated
herein.

In the Resume — Massage Restoration section of the Restoration
Application you were directed to “[1]ist ALL activities in chronological
order since the lapse of your Ohio massage license to the present time[.]”
(Emphasis in the original).

In your response to the directive in the Resume — Massage Restoration
section of the Restoration Application you listed your employer as
“Emtech” for the combined period September 1999 to September 2001.
You also listed your activity from September 2001 to December 2001 as
“looking for work.”

On or about September 4, 2002, you attended a hearing being held by the
Board with respect to the Board’s proposed requirement that you
successfully complete the limited branch portion of the Ohio massage
therapy examination in order to be granted a restored massage therapy
license. During that hearing, despite the fact that you have had no valid
massage therapy license since August 31, 1999, you admitted to practicing
massage therapy from 1999 to September 1, 2002.

Your acts, conduct, and/or omissions as alleged in paragraph (2) above, individually
and/or collectively, constitute “fraud, misrepresentation, or deception in applying for or
securing any certificate to practice or certificate of registration issued by the board,” as
that clause is used in Section 4731.22(A), Ohio Revised Code.

Further, your acts, conduct, and/or omissions as alleged in paragraph (2) above,
individually and/or collectively, constitute “[m]aking a false, fraudulent, deceptive, or
misleading statement in the solicitation of or advertising for patients; in relation to the
practice of medicine and surgery, osteopathic medicine and surgery, podiatric medicine
and surgery, or a limited branch of medicine; or in securing or attemnpting to secure any
certificate to practice or certificate of registration issued by the board,” as that clause is
used in Section 4731.22(B)(5), Ohio Revised Code.

Pursuant to Chapter 119. Ohio Revised Code, you are hereby advised that you are entitled
to a hearing in this matter. If you wish to request such hearing, the request must be made
in writing and must be received in the offices of the State Medical Board within thirty
(30) days of the time of mailing this notice.

You are further advised that, if you timely request a hearing, you are entitled to appear at
such hearing in person, or by your attorney, or by such other representative as 1s
permitted to practice before this agency, or you may present your position, arguments, or



John R. Aubrecht, M.T.
Page 3

contentions in writing, and that at the hearing you may present evidence and examine
witnesses appearing for or against you.

In the event that there is no request for such hearing received within thirty (30) days of
the time of mailing of this notice, the State Medical Board may, in your absence and upon
consideration of this matter, determine whether or not to limit, revoke, suspend, refuse to
register or reinstate your certificate to practice massage therapy or to reprimand or place
you on probation.

Please note that, whether or not you request a hearing, Section 4731.22(L), Ohio Revised
Code, effective March 9, 1999, provides that “[w]hen the board refuses to grant a
certificate to an applicant, revokes an individual’s certificate to practice, refuses to
register an applicant, or refuses to reinstate an individual’s certificate to practice, the
board may specify that its action is permanent. An individual subject to a permanent
action taken by the board is forever thereafter incligible to hold a certificate to practice
and the board shall not accept an application for reinstatement of the certificate or for
issuance of a new certificate.”

Copies of the applicable sections are enclosed for your information.

Very truly yours,

Secretary

AGG/blt

Enclosures

CERTIFIED MAIL # 7000 0600 0024 5140 4942
RETURN RECEIPT REQUESTED



Verified/es

CONSENT AGREEMERT
_ BETWEEN
JOHN R. AUBRECHT. .
AND C
THE STATE MEDICAL BOARD OF OHIO

This CONSENT AGREEMENT is entered into by and between JOHN R.
AUBRECHT (hereafter “MR. AUBRECHT") and THE STATE MEDICAL BOARD
OF OBIO (hereafter “BOARD"), the state agency charged with
enforcing Chapter 4731 of the Ohio Revised Code.

MR. AUBRECHT enters into this CONSENT AGREEMENT knowingly and
voluntarily, being fully informed of his rights under Chapter
119 of the Ohio Revised Code, including his right to
representation by counsel and his right to a formal
adjudicative hearing on the matters considered herein.

This CONSENT AGREEMENT is entered into on the basis of the
following stipulations, admissions and understandings:

1. MR. AUBRECHT has applied for a certificate to
practice the 1limited branch of medicine or
surgery of massage.

2. MR AUBRECHT took and passed the examination in
massage given in June, 1989.

3. MR. AUBRECHT has not been previously licensed by
the BOARD ¢to practice the limited branch of
massage.

4. on or about February 14, 1990 the BOARD issued a
Notice of Opportunity for Hearing to MR. AUBRECHT
proposing "to 1limit, revoke, suspend, refuse to
register or reinstate [his] certificate to
practice in the limited branch of massage or to
reprimand or place [him] on probation" based upon
his performing and engaging in the unlicensed
practice of massage.

5. MR. AUBRECHT admits that he practiced massage
without a license on the dates set forth in the
BOARD'S February 14, 1990 Notice of Opportunity
for Hearing. -

WHEREFORE, in consideration of the foregoing and the mutual
promises set forth below, and in 1lieu of further formal
proceedings at this time, MR. AUBRECHT and the BOARD agree as
follows: . '

A. The BOARD shall issue to MR. AUBRECHT a
- certificate to practice the limited branch of
medicine or surgery of massage.




-Any action jnitiated by the BOARD based on alleged'violations
of this CONSENT AGREEMENT shall comply with Chapter 119 of the

Immediately upon issuance of the certificate
referred to in paragraph A, the certificate shall
be suspended for thirty (30) days.

In the event the BOARD in its discretion does not

approve this CONSENT AGREEMENT, this settlement -

offer is withdrawn, and shall be of no
evidentiary value nor be relied upon O
introduced in any adjudicative hearing or appeal
by either party. MR. AUBRECHT agrees that should
the BOARD reject this CONSENT AGREEMENT, and if
this case proceeds to hearing, he will assert no
claim that the BOARD was prejudiced by its review-
and discussion of this CONSENT AGREEMENT or of
any information relating hereto.

MR. AUBRECHT waives any and all claims or causes
of action he may have against the State of Ohio,
the BOARD, and members, officers, employees
and/or agents of either, arising out of matters
which are the subject of this CONSENT AGREEMENT.

Ohio Revised Code.

It is AGREED and UNDERSTOOD by MR AUBRECHT and the BOARD that
this CONSENT AGREEMENT shall be considered a public record as

that term is used in Section 149.43 of the Ohio Revised Code.

FOR THE STATE MEDICAL BOARD:

tgoun R. AUBRECHT HENRY G. CRAMBLETT, M.D.

SECRETARY
Gtimto ) 23/50 _

DATE . DATE
» ; Mé L1, g;%ﬁlfﬁf. 40
N J. KUuLIG, 'ESQ. J JOHN E. RAUCH, D70.
ORNEY FOR/MR. AUBRECHT

SUPERVISING BER
Y-s6-90 %/—‘:}/fo

DATE

91548

DATE

?Szfé;ioQJ&Ot/ :;%?("7E3?;2;2_—,

LAUREN M. ROSS
ASSISTANT ATTORNEY GENERAL

5/ /70

DATE /



STATE OF OHIO
THE STATE MEDICAL BOARD
77 SOUTH HIGH STREET
17TH PLOOR
COLUMBUS OH 43215

February 14, 1990

Mr. John R. Aubrecht
3879 East 42nd Street
Newburgh, OH 44105

Dear Mr. Aubrecht:

in accordance with Chapter 119., Ohio Revised Code, you are
hereby notified that the State Medical Board of Ohio intends to
determine whether or not to 1imit, revoke, suspend, refuse to
register or reinstate your certificate to practice in the
1imited branch of massage or to reprimand or place you on
probation for one or more of the following reasons:

(1) While emp10¥ed at the Parma Health Center from
approximately June 1988 to present, you did perform
and engage in the unlicensed practice of massage
through the_treatment of disorders of the human body
by systematically applied friction, heat, or by
stroking, slapping, kneading, tapping or hand
manipulation only. Specifically you performed the
unlicensed limited branch practice of massage on:

A. Patient 1, as identified in the attached Patient

Key (not subject to public disclosure), on the
following dates:

October 24, 1989
December 14, 1989
December 28, 1989
January 4, 1990

B. Patient 2, as identified in the attached Patient
Key, on the following dates:

November 16, 1989
November 30, 1989
December 21, 1989
January 4, 1990

C. Patient 3, as identified in the attached Patient
Key, on the following date:

January 4, 1990
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Mr. John R. Aubrecht
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D. Patient 4, as identified in the attached Patient Key,
on the following dates:

December 12, 1989
December 28, 1989
January 4, 1990

E. Patient 5, as identiffed in the attached patient Key,
on the following dates:

December 12, 1989
December 21, 1989
December 27, 1989
January 4, 1990

Such acts, conduct and/or omissions as alleged in the above paragraph
(1), individually and/or collectively, constitute *(v)iolating or
attempting to violate, directly or indirectly, or assisting in or
abetting the violation of, or conspiring to violate, any provisions of
this chapter or any rule promulgated by the board,” as that clause fis
used in Section 4731.22(8)(20), Ohio Revised Code, to wit: Section
4731,41, Onio Revised Code.

Pursuant to Chapter 119., Ohio Revised Code, you are hereby advised
that you are entitled to a hearing in this matter. [f you wish to
request such hearing, that request must be made ¥n writing and must be
received in the offices of the State Medical Board within thirty (30)
days of the date of mailing of this notice.

You are further advised that you are entitled to appear at such hearing
in person, or by your attorney, or by such other representative as is
permitted to practice before the agency, or you may present your
position, arguments, or contentions in writing, and that at the hearing
you may present evidence and examine witnesses appearing for or against
you.
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Mr. John R. Aubrecht
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In the event that there is no request for such hearing received within
thirty (30) days of the time of mailing of this notice, the State
Medical Board may, in your absence and upon consideration of this
matter, determine whether or not to 1imit, revoke, suspend, refuse to
register or reinstate your certificate to practice in the limited
branch of massage or to reprimand or place you on probation.

Copies of the application sections are enclosed for your information.

Yery truly yours,

H-. céWM%a

ramblett, M.D.
Secretary

HGC:hcg
Encls.

CERTIFIED MAIL # P 055 327 243
RETURN RECEIPT REQUESTED




State Medical Board of Ohio

77 S. High St., 17th Floor e Columbus, OH 43215-6127 « {614) 466-3934 e Website: www.state.oh.us/med/
November 13, 2002

John R. Aubrecht, M.T.
3879 E 42nd St.
Newburgh Hts., OH 44105

Dear Mr. Aubrecht:

In accordance with Chapter 119., Ohio Revised Code, you are hereby notified that the
State Medical Board of Ohio intends to determine whether or not to limit, revoke,
permanently revoke, suspend, refuse to register or reinstate your certificate to practice
massage therapy, or to reprimand or place you on probation for one or more of the
following reasons:

(1)  On or about January 4, 2002, you submitted an Application for Massage
Restoration [Restoration Application] to restore your license to practice massage
therapy in the State of Ohio, which previously lapsed on or about August 31,
1999. That Restoration Application is currently pending.

) (a) In the “Additional Information” section of the Restoration Application
you answered “NO” to questions numbered 6, 7 and 9, which,
respectively, ask the following:

Have you ever been requested to appear before any board, bureau,
department, agency, or other body, including those in Ohio,
concerning allegations against you?

Have you ever entered into an agreement of any kind, whether oral
or written, with respect to a professional license, in lieu of or in
order to avoid formal disciplinary action, with any board, bureau,
department, agency, or other body, including those in Ohio?

Have you ever been notified of any charges, allegations, or
complaints filed against you with any board, bureau, department,
agency, or other body, including those in Ohio, with respect to a
professional license?

In fact, you were issued a Notice of Opportunity for Hearing by the Board
on or about February 14, 1990, based on allegations that you practiced
massage therapy without a license. A copy of the February 14, 1990,
Notice of Opportunity for Hearing is attached hereto and incorporated

Pt i1-14-02




John R. Aubrecht, M.T.

Page 2

(b)

herein. Further, on or about April 16, 1990, you agreed to a Consent
Agreement with the Board that granted you a license to practice massage
therapy in the State of Ohio and suspended that license for 30 days. A
copy of the 1990 Consent Agreement is attached hereto and incorporated
herein.

In the Resume — Massage Restoration section of the Restoration
Application you were directed to “[1}ist ALL activities in chronological
order since the lapse of your Ohio massage license to the present time[.}”
(Emphasis in the original).

In your response to the directive in the Resume — Massage Restoration
section of the Restoration Application you listed your employer as
“Emtech” for the combined period September 1999 to September 2001.
You also listed your activity from September 2001 to December 2001 as
“looking for work.”

On or about September 4, 2002, you attended a hearing being held by the
Board with respect to the Board’s proposed requirement that you
successfully complete the limited branch portion of the Ohio massage
therapy examination in order to be granted a restored massage therapy
license. During that hearing, despite the fact that you have had no valid
massage therapy license since August 31, 1999, you admitted to practicing
massage therapy from 1999 to September 1, 2002.

Your acts, conduct, and/or omissions as alleged in paragraph (2) above, individually
and/or collectively, constitute “fraud, misrepresentation, or deception in applying for or
securing any certificate to practice or certificate of registration issued by the board,” as
that clause is used in Section 4731.22(A), Ohio Revised Code.

Further, your acts, conduct, and/or omissions as alleged in paragraph (2) above,
individually and/or collectively, constitute “[m]aking a false, fraudulent, deceptive, or
misleading statement in the solicitation of or advertising for patients; in relation to the
practice of medicine and surgery, osteopathic medicine and surgery, podiatric medicine
and surgery, or a limited branch of medicine; or in securing or attempting to secure any
certificate to practice or certificate of registration issued by the board,” as that clause is
used in Section 4731.22(B)(5), Ohio Revised Code.

Pursuant to Chapter 119. Ohio Revised Code, you are hereby advised that you are entitled
to a hearing in this matter. If you wish to request such hearing, the request must be made
in writing and must be received in the offices of the State Medical Board within thirty
(30) days of the time of mailing this notice.

You are further advised that, if you timely request a hearing, you are entitled to appear at
such hearing in person, or by your attorney, or by such otber representative as is
permitted to practice before this agency, or you may present your position, arguments, or
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contentions in writing, and that at the hearing you may present evidence and examine
witnesses appearing for or against you,

In the event that there is no request for such hearing received within thirty (30) days of
the time of mailing of this notice, the State Medical Board may, in your absence and upon
consideration of this matter, determine whether or not to limit, revoke, suspend, refuse to
register or reinstate your certificate to practice massage therapy or to reprimand or place
you on probation.

Please note that, whether or not you request a hearing, Section 4731.22(L), Ohio Revised
Code, effective March 9, 1999, provides that “[w]hen the board refuses to grant a
certificate to an applicant, revokes an individual’s certificate to practice, refuses to
register an applicant, or refuses to reinstate an individual’s certificate to practice, the
board may specify that its action is permanent. An individual subject to a permanent
action taken by the board is forever thereafter ineligible to hold a certificate to practice
and the board shall not accept an application for reinstatement of the certificate or for
issuance of a new certificate.”

Copies of the applicable sections are enclosed for your information.

Very truly yours,

Anand G. Garg,
Secretary

AGG/blt
Enclosures

CERTIFIED MAIL # 7000 0600 0024 5140 4942
RETURN RECEIPT REQUESTED



State Medical Board of Ohio

77 S. High St., 17th Floor « Columbus, OH 43215-6127 » (614) 466-3934 » Website: www.state.oh.us/med/

November 13, 2002

John R. Aubrecht, M.T.
3879 E. 42™ Street
Newburgh Heights, OH 44105

Dear Mr. Aubrecht;

Please find enclosed certified copies of the Entry of Order; the Report and
Recommendation of Sharon W. Murphy, Attorney Hearing Examiner, State Medical
Board of Obio; and an excerpt of draft Minutes of the State Medical Board, meeting in
regular session on November 13, 2002, including motions approving and confirming the
Report and Recommendation as the Findings and Order of the State Medical Board of
Ohio.

Section 119.12, Ohio Revised Code, may authorize an appeal from this Order. Such an
appeal must be taken to the Franklin County Court of Common Pleas.

Such an appeal setting forth the Order appealed from and the grounds of the appeal must
be commenced by the filing of a Notice of Appeal with the State Medical Board of Qhio
and the Franklin County Court of Common Pleas. Any such appeal must be filed within
fifteen (15) days after the mailing of this notice and in accordance with the requirements
of Section 119.12, Ohio Revised Code.

THE STATE MEDICAL BOARD OF OHIO

Anand G. Garg, M.D.
Secretary

AGG:jam
Enclosures

CERTIFIED MAIL RECEIPT NO. 7000 0600 0024 5146 3321
RETURN RECEIPT REQUESTED
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CERTIFICATION

I hereby certify that the attached copy of the Entry of Order of the State Medical Board of
Ohio; Report and Recommendation of Sharon W. Murphy, State Medical Board Attorney
Hearing Examiner; and excerpt of draft Minutes of the State Medical Board, meeting in
regular session on November 13, 2002, including motions approving and confirming the
Findings of Fact, Conclusions and Proposed Order of the Hearing Examiner as the
Findings and Order of the State Medical Board of Ohio; constitute a true and complete
copy of the Findings and Order of the State Medical Board in the Matter of John R.
Aubrecht, M.T., as it appears in the Journal of the State Medical Board of Ohio.

This certification is made by authority of the State Medical Board of Qhio and in its

behalf.
‘% e~ —f

Anand G. Garg, M.D. /
Secretary
(SEAL)

November 13, 2002

Date




BEFORE THE STATE MEDICAL BOARD OF OHIO

IN THE MATTER OF *

*

JOHN R. AUBRECHT, M.T. *
ENTRY OF ORDER

This matter came on for consideration before the State Medical Board of Qhio on
November 13, 2002,

Upon the Report and Recommendation of Sharon W. Murphy, State Medical Board
Attorney Hearing Examiner, designated in this Matter pursuant to R.C. 4731.23, a true
copy of which Report and Recommendation is attached hereto and incorporated herein,
and upon the approval and confirmation by vote of the Board on the above date, the
following Order is hereby entered on the Journal of the State Medical Board of Ohio for
the above date.

It is hereby ORDERED that:

1. The application of John R. Aubrecht, M.T., for restoration of his certificate to
practice massage therapy in Ohio is hereby GRANTED provided that
Mr. Aubrecht takes and passes the limited branch portion of the Massage Therapy
Examination.

2. Failure to take and pass the limited branch portion of the Massage Therapy
Examination within one year of the date of mailing of the July 2, 2002, notice of
opportunity for hearing, unless a later date is determined by the Board, shall be
considered abandonment of Mr. Aubrecht’s restoration application for a
certificate to practice massage therapy in the State of Ohio.

This Order shall become effective immediately upon the mailing of notification of

approval by the Board.

Anand G. Garg, M.D. [
(SEAL) Secretary

November 13, 2002

Date
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IN THE MATTER OF JOHN R. AUBRECHT, M.T.

The Matter of John R. Aubrecht, M.T., was heard by Sharon W. Murphy, Attorney Hearing
Examiner for the State Medical Board of Ohio, on September 4, 2002.

1L

IL.

INTRODUCTION

Basis for Hearing

A. By letter dated July 2, 2002, the State Medical Board of Ohio [Board] notified John R.
Aubrecht, M.T., that, pursuant to Section 4731.222, Ohio Revised Code, the Board
had proposed to approve his application for restoration of his certificate to practice
massage therapy provided that he take and pass the limited branch portion of the
Massage Therapy Examination. Accordingly, the Board advised Mr. Aubrecht of his
right to request a hearing in this matter. (State’s Exhibit 1A).

B. OnlJuly 25, 2002, Mr. Aubrecht submitted a written hearing request. (State’s
Exhibit 1B).

Appearances

A.  On behalf of the State of Ohio: Betty D. Montgomery, Attorney General, by Kyle C.
Wilcox, Assistant Attorney General.

B.  On behalf of the Respondent: Mr. Aubrecht, having been apprised of his right to be
represented by counsel, appeared at hearing on his own behalf

EVIDENCE EXAMINED

Testimony Heard

John R. Aubrecht, M.T.

Exhibits Examined

1. State’s Exhibits 1A through 1I: Procedural exhibits.

2. State’s Exhibit 2: Certified copy of Mr. Aubrecht’s Application for Massage
Restoration received by the Board on January 4, 2002. (Note: pages numbered
by the Attorney Hearing Examiner post-hearing).
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3. State’s Exhibit 3: Certified copy of a May 2, 1990, Consent Agreement between the
Board and Mr. Aubrecht.

4. State’s Exhibit 4: Certified copy of an excerpt from the draft minutes from the
May 8, 2002, Board meeting.

5. State’s Exhibit 5: Certification page for State’s Exhibits 2 through 4.

SUMMARY OF THE EVIDENCE

All exhibits and transcripts of testimony, even if not specifically mentioned, were thoroughly
reviewed and considered by the Attorney Hearing Examiner prior to preparing this Report and
Recommendation.

1.

In May 1990, John R. Aubrecht, M.T., entered into a Consent Agreement with the Board.
The Consent Agreement was based on Mr. Aubrecht’s having practiced massage therapy
without a license in 1989 and 1990. In the Consent Agreement, the Board granted

Mr. Aubrecht a license to practice massage therapy, but suspended the license for thirty
days. (State’s Exhibit [St. Ex.] 3).

Mr. Aubrecht’s license to practice massage therapy lapsed in August 1999. (St. Ex. 4 at).

On January 4, 2002, Mr. Aubrecht filed an Application for Massage Restoration
[Restoration Application] with the Board. (St. Ex. 2; Hearing Transcript [Tr.] at 10-11).

In the Restoration Application, Mr. Aubrecht indicated that he had graduated from the

Ohio College of Masotherapy in 1990, and had been licensed to practice massage therapy
in Ohio in August 1990. (St. Ex. 2 at 2-3).

In the Resume section of the Restoration Application, the instructions provide, in part, as
follows:

List ALL activities in chronological order since the lapse of your Ohio
massage license to the present time using MONTH and YEAR. For any
non-working time, you must state on the resume exactly what your activities
were, such as “vacation” or “looking for work,” * * *_

(St. Ex. 2 at 4). In listing his activities, Mr. Aubrecht indicated that he had worked as a
“driver” from September 1999 through September 2001, and that between September 2001
and December 2001 he had been “looking for work.” (St. Ex. 2 at 4).
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On March 18, 2002, the Board sent Mr. Aubrecht a lettmgsﬁgg'han A 1% s activities
for the period from September 2001 to the present. (St. Ex. 2 at 24-25). On March 28,
2002, Mr. Aubrecht advised that he had been “self employed (painting work)” and
“painting/remodeling” from September 2001 through March 2002. (St. Ex. 2 at 26).

Finally, the Restoration Application contains a facsimile letter to Ms. Kay Rieve,
Administrative Officer for the Board, from Mr. Aubrecht which was dated October 7, 2002,
by Mr. Aubrecht, but which was submitted to the Board on May 8, 2002. In the facsimile
letter, Mr. Aubrecht provides the following:

#1) A question has arisen about a consent agreement. I have no recollection
of such an agreement. I only remember receiving my license, to the best
of my knowledge.

#2) 1 have practiced massage part-time, between the years (1990-1999). 1
am self employed. I was doing remodeling and massage (part-time)
through the (1990-1999) years. People came to my office and residence
for massage therapy.

(St. Ex. 2 at 21) (emphasis in original).

5. By letter dated July 2, 2002, the Board notified Mr. Aubrecht that the Board had proposed
to approve his restoration application for a certificate to practice massage therapy in Ohio
provided that he take and pass the limited branch portion of the Massage Therapy
Examination. The Board based its proposed action on the information in Mr. Aubrecht’s
Restoration Application which asserted that he had not practiced massage therapy during
the two years prior to the submission of his restoration application. Mr. Aubrecht requested
a hearing. (St. Ex. 1A, St. Ex. 1B).

6. At hearing, Mr. Aubrecht testified that he is currently licensed to practice massage therapy
in the State of Ohio and that he is currently employed as a massage therapist. He stated that
he makes house calls, and works part time. Mr. Aubrecht testified that he had practiced
massage therapy as recently as three days prior to the hearing. (Tr. at 9, 23). Mr. Aubrecht
testified that, prior to hearing, he had not been aware that his license had expired in
August 1999, (Tr. at 13, 15-16, 26).

7. Inresponse to questions as to why he believes he is currently licensed to practice massage
therapy, despite his having filed an application for restoration of that license, Mr. Aubrecht
testified that he had contacted Ms. Rieve. He claimed that Ms. Rieve had told him that he
was still licensed. He further testified that Ms. Rieve had told him that,

when I came down, took that limited branch part of the testing, you know, I
would just continue on [being licensed] more or less. And I said what
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happens if I don’t pass the exam. And she said you’d have to come and take
it again. But she didn’t say that I was not licensed.

(Tr. at 9-10).

Later, Mr. Aubrecht testified that Ms. Rieve had told him that he needed to take the limited
branch portion of the massage therapy examination, but that his license “was still instated.”
Mr. Aubrecht added that he had come to the hearing “to talk about it. Because in [his] brain
through this whole thing, [he’s] been licensed.” (Tr. at 13-14). Even later, Mr. Aubrecht
testified that Ms. Rieve had told him that he was licensed, but that he would have to take the
examination to keep his license current. (Tr. at 26).

Thereafter, Attorney Hearing Examiner advised Mr. Aubrecht that Ms. Rieve could be
asked to appear at the hearing to testify regarding the information that she had provided to
him. Mr. Aubrecht then admitted that Ms. Rieve had not actually told him that he was
licensed. Mr. Aubrecht explained as follows:

I didn’t ask her straight out, am I licensed, because I thought that T was
licensed, you know. And she didn’t say you’re not licensed. She didn’t
tell me that. But I didn’t ask her if I was. So maybe that’s the
misunderstanding. 1 don’t want to get her in trouble here for something of
my misunderstanding here.

* % %

I’'m sure that I didn’t ask her if [ was licensed straight out because I thought
that I was, and she would not really know any different anyway.

(Tr. at 26-28).

8. Inresponse to Mr. Aubrecht’s testimony that, prior to hearing, he had not been aware that
his license had expired in August 1999, he was asked how he had understood the portion of
the Restoration Application that had asked him to list all activities since the lapse of his
license. Mr. Aubrecht provided confused, unresponsive, and evasive answers. (See
Tr. at 14).

Mr. Aubrecht was also asked why, if he had not realized that his license had lapsed, in answer
to that question, he had listed activities since September 1999, the time when his license did
in fact lapse. Mr. Aubrecht again provided an arcane answer, and stated that he had done so
because that was the year he had “started doing the driving work.” (Tr. at 14-1 5).

Later Mr. Aubrecht testified that he had listed his activities since September 1999, because
that was the date the date the Board asked him about. Mr. Aubrecht acknowledged that the
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10.

only instruction given by the Board is to list all activities since the lapse of his license.
Nevertheless, Mr. Aubrecht insisted that he had not realized that his license had lapsed.
(Tr. at 16-18).

When asked if he had a copy of his current license, Mr. Aubrecht testified that he had not
brought it with him to the hearing. (Tr. at 14).

When asked why he had not reported in the Resume section of his Restoration Application
that he had been practicing massage therapy during the previous two years, Mr. Aubrecht
testified that he had only been practicing massage therapy part time, and he had not believed
that the question pertained to part time work. (Tr. at 12-13, 25).

Later when asked the same question, Mr. Aubrecht testified that he Aad reported his part-
time practice. (Tr. at 23). In response to his answer, it was pointed out to him, again, that
he had not reported practicing part-time. Therefore, he was asked why he had not done so.
Mr. Aubrecht’s answer included a discussion of the economy, his health condition, and the
fact that he was working only part time. Nevertheless, he did not discuss the question
presented to him. (Tr. at 24-25).

When questioned regarding his 1990 Consent Agreement with the Board, Mr. Aubrecht
testified that, until he was presented with a copy of the Consent Agreement at hearing, he
had not “known that it existed.” Moreover, Mr. Aubrecht claimed that he did not remember
that it had been based on his having practiced massage therapy without a license in 1989 and
1990. (Tr. at 20-22).

FINDINGS OF FACT

On August 21, 2000, John R. Aubrecht, M.T., filed an application for restoration of his
certificate to practice medicine and surgery with the Board.

Mr. Aubrecht has not been engaged in the active practice of massage therapy, pursuant to
Chapter 4731. of the Revised Code, during the past two years.
CONCLUSIONS OF LAW
Section 4731.222, Ohio Revised Code, provide, in part, as follows:
Before restoring to good standing a certificate issued under this chapter that
has been in a suspended or inactive state for any cause for more than two

years, or before issuing a certificate pursuant to section 4731, 18, 4731.29,
4731.295 [4731.29.5], 4731.57, or 4731.571 [4731.57.1] of the Revised Code
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to an applicant who for more than two years has not been engaged in the
practice of * * * a limited branch of medicine as an active practitioner * * X,
the state medical board may require the applicant to pass an oral or written
examination, or both, to determine the applicant’s present fitness to resume
practice.

The authority of the board to impose terms and conditions includes the
following:

(A) Requiring the applicant to obtain additional training and to pass an
examination upon completion of such training;

(B) Restricting or limiting the extent, scope, or type of practice of the
applicant.

The board shall consider the moral background and the activities of the
applicant during the period of suspension or inactivity, in accordance with
section 4731.08 of the Revised Code.

R.C. 4731.222.

2. JohnR. Aubrecht, M.T., has not practiced massage therapy in accordance with Chapter
4731. of the Revised Code, during the past two years. Therefore, pursuant to Section
4731.222 of the Revised Code, the Board may require Mr. Aubrecht to pass the Massage
Therapy Examination to assure his present fitness to resume practice.

k ok ok ok %

The July 2, 2002, notice of opportunity for hearing advised Mr. Aubrecht that, pursuant to
Section 4731.222 of the Revised Code, the Board had proposed to approve his application for
restoration of his certificate to practice massage therapy in Ohio provided that he take and pass
the limited branch portion of the Massage Therapy Examination. Therefore, pursuant to the
notice of opportunity for hearing, the only issue presently before the Board is whether

Mr. Aubrecht should be required to take and pass the examination before his license is restored.

Although the evidence suggests that Mr. Aubrecht has been practicing massage therapy without
a license, and that Mr. Aubrecht was less than honest in his testimony at hearing, those issues are
not before the Board at this time. Section 4731.222 does state that the Board should consider
“the moral background and the activities of the applicant during the period of the suspension or
inactivity.” Nevertheless, the Board did not allege any deficiencies of moral character or any
inappropriate conduct in its July 2, 2002, notice of opportunity for hearing. Therefore, the
Board should not consider the issues of practicing without a license or providing false testimony
when considering the present matter.
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PROPOSED ORDER

It is hereby ORDERED that:

1. The application of John R. Aubrecht, M.T., for restoration of his certificate to practice
massage therapy in Ohio is hereby GRANTED provided that Mr. Aubrecht takes and
passes the limited branch portion of the Massage Therapy Examination.

2. Failure to take and pass the limited branch portion of the Massage Therapy Examination
within one year of the date of mailing of the July 2, 2002, notice of opportunity for
hearing, unless a later date is determined by the Board, shall be considered abandonment
of Mr. Aubrecht’s restoration application for a certificate to practice massage therapy in
the State of Ohio.

This Order shall become effective immediately upon the mailing of notification of approval by

the Board.
aron W. Murphy s 0

Attorney Hearing Examiner
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EXCERPT FROM THE DRAFT MINUTES OF NOVEMBER 13, 2002

REPORTS AND RECOMMENDATIONS

Dr. Somani announced that the Board would now consider the findings and orders appearing on the
Board's agenda.

Dr. Somani asked whether each member of the Board had received, read, and considered the hearing
record, the proposed findings, conclusions, and orders, and any objections filed in the matters of: John R.
Aubrecht, M.T.; Nicholas M. Pachuda, D.P.M.; and Jonathan W. Singer, D.O. A roll call was taken:

ROLL CALL: Mr. Albert - aye
Dr. Egner - aye
Dr. Talmage - aye
Dr. Buchan - aye
Mr. Browning - aye
Ms, Sloan - aye
Dr. Davidson - aye
Dr. Agresta - aye
Dr. Garg - aye
Dr. Steinbergh - aye
Dr. Somani - aye

Dr. Somani asked whether each member of the Board understands that the disciplinary guidelines do not
limit any sanction to be imposed, and that the range of sanctions available in each matter runs from
dismissal to permanent revocation. A roll call was taken:

ROLL CALL: Mr. Albert - aye
Dr. Egner - aye
Dr. Talmage - aye
Dr. Buchan - aye
Mr. Browning - aye
Ms. Sloan - aye
Dr. Davidson - aye

Dr. Agresta - aye
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Dr. Garg - aye
Dr. Steinbergh - aye
Dr. Somani - aye

Dr. Somani noted that, in accordance with the provision in Section 4731.22(F)(2), Revised Code,
specifying that no member of the Board who supervises the investigation of a case shall participate i
further adjudication of the case, the Secretary and Supervising Member must abstain from further
participation in the adjudication of these matters.

Dr. Somani stated that if there were no objections, the Chair would dispense with the reading of the
proposed findings of fact, conclusions and orders in the above matters. No objections were voiced by
Board members present.

The original Reports and Recommendations shall be maintained in the exhibits section of this Journal.

JOHN R. AUBRECHT, M.T.

.........................................................

DR. STEINBERGH MOVED TO APPROVE AND CONFIRM MS. MURPHY’S PROPOSED
FINDINGS OF FACT, CONCLUSIONS, AND ORDER IN THE MATTER OF JOHN R.
AUBRECHT, M.T. DR. AGRESTA SECONDED THE MOTION.

A vote was taken on Dr. Steinbergh’s motion to approve and confirm:

Vote: Mr. Albert - abstain
Dr. Egner - aye
Dr. Talmage - aye
Dr. Buchan - aye
Mr. Browning - aye
Ms. Sloan - aye
Dr. Davidson - aye
Dr. Agresta - aye
Dr. Garg - abstain
Dr. Steinbergh - aye
Dr. Somani - aye

The motion carried.
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July 2, 2002

John R. Aubrecht, M.T.
3879 E. 42™ Street
Newburgh Hts., Ohio 44105

Dear Mr. Aubrecht:

In accordance with Chapter 119., Ohio Revised Code, you are hereby notified that the
State Medical Board of Ohio proposes to approve your restoration application for a
certificate to practice massage therapy in Ohio provided that you take and pass the
limited branch portion of the Massage Therapy Examination, for one or more of the
following reasons:

(D On or about May 8, 2002, you filed a restoration application for a certificate to
practice massage therapy in the state of Ohio. That application is currently
pending.

(2) Your application shows that you have not been engaged in the active practice of
massage therapy for more than two years.

Pursuant to Section 4731.222, Ohio Revised Code (copy enclosed), before issuing a
certificate to an applicant who for more than two years has not been engaged in the
practice of massage therapy as an active practitioner, the Board may require the
applicant to pass an oral or written examination, or both, to determine the applicant’s
present fitness to resume practice. Please contact Ms. Kay Rieve at (614) 728-3785 to
obtain an examination application and to schedule the exam.

Failure to take and pass the limited branch portion of the Massage Therapy Examination
within one year of the date of mailing of this notice shall be considered abandonment of
your restoration application for a certificate to practice massage therapy in the state of
Ohio.

Pursuant to Chapter 119., Ohio Revised Code, you are hereby advised that you are
entitled to a hearing in this matter. If you wish to request such hearing, the request must
be made in writing and must be received in the offices of the State Medical Board
within thirty (30) days of the time of mailing of this notice.
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You are further advised that, if you timely request a hearing, you are entitled to appear
at such hearing in person, or by your attorney, or by such other representative as is
permitted to practice before this agency, or you may present your position, arguments,
or contentions in writing, and that at the hearing you may present evidence and examine
witnesses appearing for or against you.

In the event that there is no request for such hearing received within thirty (30) days of
the time of mailing of this notice, the State Medical Board may, in your absence and

upon consideration of this matter, take final action in this matter.

Copies of the applicable sections are enclosed for your information.

yly yours,

Thomas A. Dilling
Executive Director

TAD/bjs
Enclosures

CERTIFIED MAIL 7000 0600 0024 5147 0015
RETURN RECEIPT REQUESTED

cc: Kay Rieve, Administrative Officer
Carolyn Mack, Licensure Assistant

ok T2
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CONSENT AGREEMENT
BETWEEN
JOHN R. AUBRECHT.
AND :
THE STATE MEDICAL BOARD OF OHIO

This CONSENT AGREEMENT is entered into by and between JOHN R.
AUBRECHT (hereafter "MR. AUBRECHT") and THE STATE MEDICAL BOARD
OF OHIO (hereafter "BOARD"), the state agency charged with
enforcing Chapter 4731 of the Ohio Revised Code.

MR. AUBRECHT enters into this CONSENT AGREEMENT knowingly and
voluntarily, being fully informed of his rights under Chapter
119 of the Ohio Revised Code, including his right to
representation by counsel and his right to a formal
adjudicative hearing on the matters considered herein.

This CONSENT AGREEMENT is entered into on the basis of the
following stipulations, admissions and understandings:

1. MR. AUBRECHT has applied for a certificate to
practice the limited branch of medicine or
surgery of massage.

2. MR AUBRECHT took and passed the examination in
massage given in June, 1989.

3. MR. AUBRECHT has not been previously licensed by
the BOARD to practice the 1limited branch of
massage.

4. On or about February 14, 1990 the BOARD issued a

Notice of Opportunity for Hearing to MR. AUBRECHT
proposing "to limit, revoke, suspend, refuse to
register or reinstate [his] certificate to
practice in the limited branch of massage or to
reprimand or place [him] on probation" based upon
his performing and engaging in the unlicensed
practice of massage.

5. MR. AUBRECHT admits that he practiced massage
without a license on the dates set forth in the
BOARD'S February 14, 1990 Notice of Opportunity
for Hearing. ’

WHEREFORE, in consideration of the foregoing and the mutual
promises set forth below, and in lieu of further formal

proceedings at this time, MR. AUBRECHT and the BOARD agree as
follows: ‘

A. The BOARD shall issue to MR. AUBRECHT a
certificate to practice the 1limited branch of
medicine or surgery of massage.
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B. Immediately upon issuance of the certificate
referred to in paragraph A, the certificate shall
be suspended for thirty (30) days.

C. In the event the BOARD in its discretion does not
approve this CONSENT AGREEMENT, this settlement
offer is withdrawn, and shall be of no

evidentiary value nor be relied upon or
introduced in any adjudicative hearing or appeal
by either party. MR. AUBRECHT agrees that should
the BOARD reject this CONSENT AGREEMENT, and if
this case proceeds to hearing, he will assert no
claim that the BOARD was prejudiced by its review
and discussion of this CONSENT AGREEMENT or of
any information relating hereto.

D. MR. AUBRECHT waives any and all claims or causes
of action he may have against the State of Ohio,
the BOARD, and members, officers, employees

and/or agents of either, arising out of matters
which are the subject of this CONSENT AGREEMENT .

-Any action initiated by the BOARD based on alleged violations
of this CONSENT AGREEMENT shall comply with Chapter 119 of the
Ohio Revised Code.

It is AGREED and UNDERSTOOD by MR AUBRECHT and the BOARD that
this CONSENT AGREEMENT shall be considered a public record as
that term is used in Section 149.43 of the Ohio Revised Code.

FOR THE STATE MEDICAL BOARD:

A, £ ALt /\/a/w{ %W

fOHN R. AUBRECHT HENRY G. CRAMBLETT, M.D.
SECRETjY
G170 /2750 _
DATE . DATE
X@({/\\ : /szbﬁ g;Z%:/}EF. 40
N J. KUL@, 'E80Q. E[ JOHN E. RAUCH, D7O.
ORNEY FOR/MR. AUBRECHT SUPERVISING MEMBER
Y-76-90 f//;?//%
DATE - DATE

%xm o/ 7/7%%—/

LAUREN M. ROSS
ASSISTANT ATTORNEY GENERAL

59/70

DATE
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STATE OF OHIO
THE STATE MEDICAL BOARD
77 SOUTH HIGH STREET
17TH FLOOR
COLUMBUS OH 43215

February 14, 1990

Mr. John R. Aubrecht
3879 East 42nd Street
Newburgh, OH 44105

Dear Mr. Aubrecht:

In accordance with Chapter 119., Ohio Revised Code, you are
hereby notified that the State Medical Board of Ohio intends to
determine whether or not to limit, revoke, suspend, refuse to
register or reinstate your certificate to practice in the
limited branch of massage or to reprimand or place you on
probation for one or more of the following reasons:

(1) While employed at the Parma Health Center from
approximately June 1988 to present, you did perform
and engage in the unlicensed practice of massage
through the treatment of disorders of the human body
by systematically applied friction, heat, or by
stroking, slapping, kneading, tapping or hand
manipulation only. Specifically you performed the
unlicensed limited branch practice of massage on:

A. Patient 1, as identified in the attached Patient
Key (not subject to public disclosure), on the
following dates:

October 24, 1989
December 14, 1989
December 28, 1989
January 4, 1990

B. Patient 2, as identified in the attached Patient
Key, on the following dates:

November 16, 1989
November 30, 1989
December 21, 1989
January 4, 1990

C. Patient 3, as identified in the attached Patient
Key, on the following date:

January 4, 1990
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D. Patient 4, as identified in the attached Patient Key,
on the following dates:

December 12, 1989
December 28, 1989
January 4, 1990

E. Patient 5, as identified in the attached Patient Key,
on the following dates:

December 12, 1989
December 21, 1989
December 27, 1989
January 4, 1990

Such acts, conduct and/or omissions as alleged in the above paragraph
(1), individually and/or collectively, constitute "(v)iolating or
attempting to violate, directly or indirectly, or assisting in or
abetting the violation of, or conspiring to violate, any provisions of
this chapter or any rule promulgated by the board," as that clause is
used in Section 4731.22(B)(20), Ohio Revised Code, to wit: Section
4731.41, Ohio Revised Code.

Pursuant to Chapter 119., Ohio Revised Code, you are hereby advised
that you are entitled to a hearing in this matter. If you wish to
request such hearing, that request must be made in writing and must be
received in the offices of the State Medical Board within thirty (30)
days of the date of mailing of this notice.

You are further advised that you are entitled to appear at such hearing
in person, or by your attorney, or by such other representative as is
permitted to practice before the agency, or you may present your
position, arguments, or contentions in writing, and that at the hearing
you may present evidence and examine witnesses appearing for or against
you.
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In the event that there is no request for such hearing received within
thirty (30) days of the time of mailing of this notice, the State
Medical Board may, in your absence and upon consideration of this
matter, determine whether or not to limit, revoke, suspend, refuse to
register or reinstate your certificate to practice in the limited
branch of massage or to reprimand or place you on probation.

Copies of the application sections are enclosed for your information.

Yery truly yours,

(31 G lndltl 1,
enry GVCr

amblett, M.D.
Secretary

HGC:hcg
Encls.

CERTIFIED MAIL # P 055 327 243
RETURN RECEIPT REQUESTED
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