STATE MEDICAL BOARD OF OHIO

77 South High Street, 17th Floor » Columbus, Ohio 43266-0315 » (614) 466-3934

December 6, 1996

Hans E. Gartner, M.T.
1450 W. Exchange Street
Akron, Ohio 44313

Dear Mr. Gartner:

Please find enclosed certified copies of the Entry of Order; the Report and Recommendation of
R. Gregory Porter, Esq., Attorney Hearing Examiner, State Medical Board of Ohio; and an
excerpt of draft Minutes of the State Medical Board, meecting in regular session on December 4,
1996, including Motions approving and confirming the Report and Recommendation as the
Findings and Order of the State Medical Board of Ohio.

Section 119.12, Ohio Revised Code, may authorize an appeal from this Order. Such an appeal
may be taken to the Franklin County Court of Common Pleas only.

Such an appeal setting forth the Order appealed from and the grounds of the appeal must be
commenced by the filing of a Notice of Appeal with the State Medical Board of Ohio, and a copy
of that Notice of Appeal with the Franklin County Court of Common Pleas within fifteen (15)
days after the mailing of this notice and in accordance with the requirements of Section 119.12
of the Ohio Revised Code.

ICAL BOARD OF OHIO

homas E
Secretary

retter, M.D.

TEG:em
Enclosures

CERTIFIED MAIL RECEIPT NO. P 152 982 927
RETURN RECEIPT REQUESTED

cc: Douglas E. Graff, Esq.

CERTIFIED MAIL RECEIPT NO. P 152 982 928
RETURN RECEIPT REQUESTED
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STATE MEDICAL BOARD OF OHIO

77 South High Street, 17th Floor ® Columbus, Ohio 43266-031" « (614) 466-3934

FICATION

I hereby certify that the attached copy of the Entry of Order of the State Medical Board of Ohio;
attached copy of the Report and Recommendation of R. Gregory Porter, Esq., Attorney Hearing
Examiner, State Medical Board; and an excerpt of draft Minutes of the State Medical Board,
meeting in regular session on December 4, 1996, including Motions approving and confirming
the Report and Recommendation as the Findings and Order of the State Medical Board of Ohio;
constitute a true and complete copy of the Findings and Order of the State Medical Board in the
Matter of Hans E. Gartner, M.T., as it appears in the Journal of the State Medical Board of Ohio.

edical Board of Ohio and in its behalf.
Thomas E! Gretter, M.D.
Secretary

14/ e

Date

This certification is made by authority of the St

(SEAL)




STATE MEDICAL BOARD OF OHIO

77 South High Street, 17th Floor e Columbus, Ohio 43266-0315 * (614) 466-3934

BEFORE THE STATE MEDICAL BOARD OF OHIO

IN THE MATTER OF *
*
HANS E. GARTNER, M.T. *
RY OF ORDER

This matter came on for consideration before the State Medical Board of Ohio on the 4th day of
December, 1996.

Upon the Report and Recommendation of R. Gregory Porter, Hearing Examiner, Medical Board, in
this matter designated pursuant to R.C. 4731.23, a true copy of which Report and Recommendation is
attached hereto and incorporated herein, and upon the approval and confirmation by vote of the Board on
the above date, the following Order is hereby entered on the Journal of the State Medical Board of Ohio
for the above date.

It is hereby ORDERED that Hans E. Gartner, M.T., be REPRIMANDED.

This Order shall become effective immediately upon the mailing of notification of approval by the State

Medical Board of Ohio.
Thomas E. Gretter M.D. D
Secretary

(SEAL)

/Y 4/Gc

Date
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REPORT AND RECOMMENDATION
IN THE MATTER OF HANS E. GARTNER, M.T.

The Matter of Hans E. Gartner, M.T., was heard by R. Gregory Porter, Esq.,
Attorney Hearing Examiner for the State Medical Board of Ohio, on August 28, 1996.

INTRODUCTION

I. Basis for Hearing

A

By letter dated May 8, 1996 (State’s Exhibit 1), the State Medical Board
notified Hans E. Gartner, M.T., that it proposed to take disciplinary
action against his certificate to practice massage therapy in Ohio. The
Board alleged that Mr. Gartner “performed colonic irrigations while
licensed to practice massage therapy in the State of Ohio,” and further
alleged that “such colonic irrigations were performed despite the fact that
[Mr. Gartner does] not hold a valid license to practice medicine and
surgery in the State of Ohio.”

The Board alleged that Mr. Gartner's acts, conduct, and/or omissions,
individually and/or collectively, constituted “(v)iolation of the conditions of
limitation placed by the Board upon a certificate to practice or violation of
the conditions of limitation upon which a limited or temporary registration
or certificate to practice is issued,’ as that clause is used in Section
4731.22(B)(15), Ohio Revised Code, to wit: Rule 473 1-1-05(D)(3), Ohio
Administrative Code”; and/or “violating or attempting to violate, directly
or indirectly, or assisting in or abetting the violation of, or conspiring to
violate, any provision of this chapter or any rule promulgated by the
Board,' as that clause is used in Section 4731.22(B)(20), Ohio Revised
Code, to wit: Section 4731.41, Ohio Revised Code.”

Mr. Gartner was advised of his right to request a hearing in this Matter.
By document and cover lette_ received by the State Medical Board on

June 4, 1996 (State’s Exhibit 2), Douglas E. Graff, Esq., requested a
hearing on behalf of Mr. Gartner.
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Appearances

A.  On behalf of the State of Ohio: Betty D. Montgomery, Attorney General,
by James M. McGovern, Assistant Attorney General.

B. On behalf of tlke Respondent: Douglas E. Graff, Esq.

EVIDENCE EXAMINED

Testimony Heard

A. Presented by the State
Peter J. Vitucci
B. Presented by the Respondent
Hans E. Gartner, M.T.
Exhibits Examined

In addition to State’s Exhibits 1 and 2, noted above, the following exhibits
were identified and admitted into evidence:

A. Presented by the State

1. State’s Exhibit 3: June 5, 1996, letter to Douglas E. Graff, Esq.,
from the Board, advising that a hearing had been set for June 18,
1996, but further advising that the hearing had been postponed
pursuant to Section 119.09, Ohio Revised Code.

2.  State’s Exhibit 4: June 7, 1996, letter to Attorney Graff from the
Board, scheduling the hearing for July 31, 1996; certified mail
receipts are attached. (2 pp.)

3. State’s Exhibit 5: Respondent’s June 23, 1996, Motion for
Continuance. (2 pp.)

4. State’s Exhibit 6: July 26, 1996, Entry granting the Respondent’s
motion for continuance, and rescheduling the hearing to August 28,
1996.
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State’s Exhibit 7: March 14, 1996, letter to Mr. Gartner from the
Board, informing Mr. Gartner that the Board believed that he was
performing colonic irrigations without a certificate to practice
medicine and surgery in Ohio, and requesting Mr. Gartner to
demonstrate, within thirty days, that he is either licensed to perform
such procedures, or that he is not in violation of Chapter 4731, Ohio
Revised Ccde; a copy of Section 4731.22, Ohio Revised Code, was
attached, as was the certified mail receipt. (9 pp.)

State’s Exhibit 8: April 8, 1996, letter to the Board from

Mr. Gartner, responding to the Board’s March 14, 1996, letter, in
which Mr. Gartner presented some personal background
information and requested that the Board permit him to continue
performing colonic irrigations; the origi-.al envelope was attached.

(2pp.)

State’s Exhibit 9: Patient letter not admitted to the record, but
sealed to protect patient confidentiality, and held for the State as
proffered material.

State’s Exhibit 10: May 30, 1996, letter to the Board from
Mr. Gartner; the sender’s certified mail receipt was attached. (2 pp.)

State’s Exhibit 11: August 26, 1996, certification of Thomas E.
Gretter, M.D., Secretary of the State Medical Board, that the records
of the Board were searched and that it was found that no certificate
to practice medicine and surgery in the State of Ohio had been
issued to Hans E. Gartner, M.T.

B. Presented by the Respondent

1.

Respondent’s Exhibit A: Copy of Mr. Gartner's January 24, 1955,
Limited Practitioner’s Certificate to practice massage in the State of
Ohio.

Respondent’s Exhibit B: Copy of Mr. Gartner’s Certificate of
Competence in Colon Therapy, issued by the Great Lakes College of
Limited Practice on September 2, 1955.

Respondent’s Exhibit C: Copy of Mr. Gartner’s September 2, 1955,
Diploma from the Great Lakes College.
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4. Respondent's Exhibit D: Copy of Mr. Gartner’s September 26, 1955
Certificate of Preliminary Education.

5. Respondent’s Exhibit E: Copy of wall certificate evidencing
Mr. Gartner’'s membership in the American Colon Therapy

Association.

6. Respondent’s Exhibit F: Course outline and catalog from the Great
Lakes College for the years 1954 and 1955. (10 pp.)

7. Respondent's Exhibit G: Letters of support from three of
Mr. Gartner’s patients. (4 pp.) (Note: This exhibit has been sealed

to protect patient confidentiality.)

Post-Hearing Admissions to the Record

On the Hearing Examiner’s own motion, the following additional exhibits are
hereby admitted to the record:

1. Board Exhibit A: The parties’ September 9, 1996, Joint Notice to Keep
Hearing Record Open, filed pursuant to Rule 4731-13-17(A), Ohio
Administrative Code.

2. Board Exhibit B: Rule 4731-1-05, Ohio Administrative Code.

PROCEDURAL MATTERS
The full name of the Respondent, Hans E. Gartner, is Hans E. Gartner Jr.

State’s Exhibit 9 was not admitted to the record, but was sealed to protect
patient confidentiality, and will be held as proffered material for the State.

On September 9, 1996, pursuant to the joint notice of the parties Board
Exhibit A), the hearing record in this Matter was reopened for a period of 30
days to allow the parties to continue settlement negotiations in accordance
with Rule 4731-13-17(A), Ohio Administrative Code. Because the Hearing
Examiner never received notice of settlement, the hearing record closed again
on October 9, 1996.
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SUMMARY OF THE EVIDENCE

All transcripts of testimony and exhibits, whether or not specifically referred to
hereinafter, were thoroughly reviewed and considered by the Attorney Hearing
Examiner prior to preparing this Report and Recommendation.

1.

[

Rule 4731-1-05(D)(3), Ohio Administrative Code, which was promulgated by
the State Medical Board of Ohio [Board] and became effective on March 8,
1992, states: “Massage does not include: * * * Colonic irrigation.” (Board
Exhibit [Board. Ex.] B)

Peter J. Vitucci, an investigator for the Board, testified that he received a
complaint from the Board on July 24, 1995, that alleged that Hans E. Gartner,
M.T., a massage therapist, was performing colonic irrigations. On July 28,
1995, Mr. Vitucci visited Mr. Gartner at Mr. Gartner’s office and residence.
Mr. Gartner “readily admitted” to Mr. Vitucci that he had been performing
approximately six colonic irrigations per week for approximately 40 years.
(Transcript pages [Tr.] 9-11)

Mr. Vitucci testified that Mr. Gartner expressed a belief that he had been
“grandfathered in” and was therefore eligible to perform this procedure.

Mr. Vitucci responded to Mr. Gartner’s request for information concerning a
grandfather clause, but did not find any information concerning it.

Mr. Vitucci could not specifically recall telephoning Mr. Gartner about this
result, but acknowledged that he may have done so. Mr. Vitucci further
acknowledged that he may have said something to Mr. Gartner to the effect
that Mr. Gartner could continue to practice until he heard from Mr. Vitucci
again. (Tr. 13-14, 36, 46)

Mr. Gartner testified that he has practiced massage therapy at the same
address in Akron, Ohio since receiving his license to practice massage in
January 1956. Massage therapy has never been his full-time occupation;

Mr. Gartner also worked as a supervisor in the physical testing laboratory for
Goodyear Tire And Rubber Company until his retirement in March 1983.

Mr. Gartner is also a musician who plays several nstruments and is involved
with a number of musical groups -1ich as the Cuyahoga Falls Community
Band and the Akron Pops Orchestra. (Tr. 28-30)

Mr. Gartner will be 81 years old in December 1996, and has continued
practicing massage therapy on a part-time basis, although he no longer
performs colonic irrigations. Currently, he sees about four or five massage
patients a week. (Tr. 30)
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4. Mr. Gartner testified that he received instruction concerning the performance
of colonic irrigations while studying massage therapy at Great Lakes College.
He said that he had performed approximately 100 colonic irrigations by the
time he graduated. He obtained his own colonic machine within a year of
setting up practice, and continued to perform approximately six of these
procedures per week for 40 years. Mr. Gartner testified that he has never
been sued by a patiént, or, to the best of his knowledge, had a patient
complain about his service. (Tr. 31-35, 51)

Mr. Gartner acknowledged that he “had an inkling” that regulations were
amended in 1992 to exclude colonic irrigation from the scope of practice of
massage therapy. However, he had the impression that a grandfather clause
permitted him to continue performing colonic irrigations. Mr. Gartner cited
the definition of “grandfather clause” from Black’s Law Dictionary as a
“[p]rovision in a new law or regulation exempiing those already in or part of
the system being regulated. An exception to a restriction that allows all those
already doing something to continue doing it even if they would be stopped by
the new restriction.” (Tr. 38, 47-49) Mr. Gartner thought that such a process
was automatic. (Tr. 48)

Mr. Garner testified that he never received any correspondence from the Board
concerning the issue of colonic irrigations until he received the Board's
March 14, 1996, letter informing him that colonic irrigation was beyond the

scope of massage therapy. (State’s Exhibit [St. Ex.] 7; Tr. 40-43)

5. Mr. Gartner testified that he discontinued performing colonic irrigations after
receiving the Board’s March 14, 1996, letter. Mr. Gartner testified that he
notified his patients that he would no longer be able to perform this service.

St. Ex. 7; Tr. 39, 46-47) Nevertheless, he testified that he would like to be
permitted to continue performing colonic irrigations for his patients. (St.
Ex. 8; Tr. 47, 51-52)

6. Mr. Gartner does not hold a certificate to practice medicine and surgery in
Ohio. (St. Ex. 11)

FINDINGS OF FACT

The evidence presented is sufficient to support a finding that Hans E. Gartner, M.T.,
“performed colonic irrigations while licensed to practice massage therapy in the State
of Ohio * * * despite the fact that [he does] not hold a valid license to practice
medicine and surgery in the State of Ohio.”
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CONCLUSIONS OF LAW

As set forth in the Findings of Fact, above, Mr. Gartner's acts, conduct, and/or
omissions, individually and/or collectively, constituted “violation of the conditions
of limitation upon which a limited or temporary registration or certificate to
practice is issued, as that clause is used in Section 4731.22(B)(15), Ohio Revised
Code, to wit: Rule 4731-1-05(D)(3), Ohio Administrative Code”; and/or “violating or
attempting to violate, directly or indirectly, or assisting in or abetting the violation
of or conspiring to violate, any provision of this chapter or any rule promulgated by
the Board, as that clause is used in Section 4731.22(B)(20), Ohio Revised Code, to
wit: Section 4731.41, Ohio Revised Code.”

% X e % %

The evidence that Mr. Gartner performed colonic irrigations for many years 1s not
disputed. Until 1992, it was legal for him to do so. In 1992, however, the Board
promulgated Rule 4731-1-05(D)(3), Ohio Administrative Code, which removed this
procedure from the scope of practice of massage therapists. The Board's licensees
have an affirmative duty to keep themselves apprised of the laws and regulations
affecting their practice. Mr. Gartner failed to do this.

Nevertheless, there is evidence that Mr. Gartner ceased performing this procedure
when told to do so by the Board. He cooperated with the investigator, and has
never tried to hide the fact that he performed the procedure in question. Further,
there is no evidence of any patient harm that resulted from Mr. Gartner’s conduct.
Moreover, he has served his community for approximately 40 years without any
prior disciplinary contact with the Board. For these reasons, very mild disciplinary
action appears to be warranted in this case.

PROPOSED ORDER
It is hereby ORDERED that Hans E. Gartner, M.T., be REPRIMANDED.

This Order shall become effective immediately upon the mailing of notification of

approval by the State Medical Board of Ohio.

R. Gregory Poster—
Attorney Hearing Examirer
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EXCERPT FROM THE DRAFT MINUTES OF DECEMBER 4, 1996

REPORTS AND RECOMMENDATIONS

Dr. Stienecker announced that the Board would now consider the findings and orders appearing on the Board's
agenda.

Dr. Stienecker asked whether each member of the Board had received, read, and considered the hearing record, the
proposed findings, conclusions, and orders, and any objections filed in the matters of: Hans E. Gartner, M.T.; John
Charles Guidi, M.T.; James Photiadis, M.D.; Jeffrey C. Spencer, M.D.; Robert George Sperry, M.D.; and Alan
Weiner, D.P.M.

A roll call was taken:

ROLL CALL: Mr. Albert - aye
Dr. Bhati - aye
Dr. Heidt - aye
Dr. Gretter - aye
Dr. Egner - aye
Dr. Agresta - aye
Dr. Buchan - aye
Ms. Noble - aye
Mr. Sinnott - aye
Dr. Garg - aye
Dr. Steinbergh - aye
Dr. Stienecker - aye

Mr. Sinnott indicated that he did not read the materials with respect to Dr. Weiner, and he would therefore be
abstaining from taking part in the discussion and vote.

Dr. Stienecker asked whether each member of the Board understands that the disciplinary guidelines do not limit
any sanction to be imposed, and that the range of sanctions available in each matter runs from dismissal to

permanent revocation. A roll call was taken:

ROLL CALL: Mr. Albert - aye
Dr. Bhati - aye
Dr. Heidt - aye
Dr. Gretter - aye
Dr. Egner - aye
Dr. Agresta - aye
Dr. Buchan - aye
Ms. Noble - aye

Mr. Sinnott - aye
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IN THE MATTER OF HANS E. GARTNER, M.T.

Dr. Garg - aye
Dr. Steinbergh - aye
Dr. Stienecker - aye

In accordance with the provision in Section 4731.22(C)(1), Revised Code, specifying that no member of the Board
who supervises the investigation of a case shall participate in further adjudication of the case, the Secretary and
Supervising Member must abstain from further participation in the adjudication of this matter.

The original Reports and Recommendations shall be maintained in the exhibits section of this Journal.

DR. STEINBERGH MOVED TO APPROVE AND CONFIRM MR. PORTER'S PROPOSED FINDINGS OF
FACT, CONCLUSIONS, AND ORDER IN THE MATTER OF HANS E. GARTNER, M.T. DR. BHATI
SECONDED THE MOTION.

A vote was taken on Dr. Steinbergh’s motion to approve and confirm:

VOTE: Mr. Albert - abstain
Dr. Bhati - aye
Dr. Heidt - aye
Dr. Gretter - abstain
Dr. Egner - aye
Dr. Agresta - aye
Dr. Buchan - aye
Ms. Noble - aye
Mr. Sinnott - aye
Dr. Garg - aye
Dr. Steinbergh - aye

The motion carried.
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Mav 8, 1996

Hans E. Gartner, M. T.
1450 W. Exchange Street
Akron, OH 44313

Dear Mr. Gartner:

In accordance with Chapter 119., Ohio Revised Code. you are hereby notified that the
State Medical Board of Ohio intends to determine whether or not to limit, revoke,
suspend. refuse to register or reinstate your certificate to practice massage therapy. or to
reprimand or place you on probation for one or more of the following reasons:

1) You performed colonic irrigations while licensed to practice massage
therapy in the State of Ohio.

2) Further, such colonic irrigations were performed despite the fact that you
do not hold a valid license to practice medicine and surgery in the State of
Ohio.

Your acts, conduct, and/or omissions as alleged in paragraph (1) above, individually
and/or collectively, constitute "(v)iolation of the conditions of limitation placed by the
board upon a certificate to practice or violation of the conditions of limitation upon which
a limited or temporary registration or certificate to practice is issued,” as that clause is
used in Section 4731.22(B)(15), Ohio Revised Code, to wit: Rule 4731-1-05(D)(3). Ohio
Administrative Code.

Further. your acts, conduct, and/or omissions as alleged in paragraph (2) above,
individually and/or collectively, constitute "violating or attempting to violate, directly or
indirectly, or assisting in or abetting the violation of, or conspiring to violate, any
provisions of this chapter or any rule promulgated by the board," as that clause is used in
Section 4731.22(B)(20), Ohio Revised Code, to wit: Section 4731.41, Ohio Revised
Code.

Pursuant to Chapter 119., Ohio Revised Code, you are hereby advised that you are
entitled to a hearing in this matter. If you wish to request such hearing. the request must
be made in writing and must be received in the offices of the State Medical Board within
thirty (30) days of the time of mailing this noticz.

Mailed 5/9/96
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You are further advised that you are entitle to appear at such hearing in person, or by your
attorney, or by such other representative as is permitted to practice before this agency. or
you may present your position, arguments, or contentions in writing. and that at the
hearing you may present evident and examine witnesses appearing for or against you.

In the event that there is no request for such hearing received within thirty (30) days of
the time of mailing of this notice. the State Medical Board may, in your absence and upon
consideration of this matter, determine whether or not to limit, revoke, suspend, refuse to
register or reinstate your certificate to practice massage therapy or to reprimand or place
you on probation.

Copies of the applicable sections are enclosed for your information.

Very truly yours,

omas E. Gretter, M.D.
Secretary

TEG/bjm
Enclosures

CERTIFIED MAIL # P 152 983 416
RETURN RECEIPT REQUESTED

cc: Douglas E. Graff, Esq.
CERTIFIED MAIL # P 152 983 418
RETURN RECEIPT REQUESTED
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