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The Common Sense Initiative was established by Executive Order 2011-01K and placed 
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should 
balance the critical objectives of all regulations with the costs of compliance by the 
regulated parties.  Agencies should promote transparency, consistency, predictability, and 
flexibility in regulatory activities. Agencies should prioritize compliance over punishment, 
and to that end, should utilize plain language in the development of regulations.  
 
 
 

Regulatory Intent 

1. Please briefly describe the draft regulation in plain language.   
Please include the key provisions of the regulation as well as any proposed amendments. 



 

The rules in Chapter 4731-13 set forth the procedures for conducting administrative hearings.  
Administrative hearings must be conducted in compliance with the Ohio Administrative 
Procedures Act (“APA”), Chapter 119, Ohio Revised Code.  The APA specifies such matters 
as procedures for service of the notice with allegations, service of subpoenas, and the 
required process by which the Hearing Examiner’s report and recommendation comes before 
the Medical Board for its consideration.  Therefore, the rules facilitate procedural and 
substantive due process by specifying procedures for conduct of pre-hearing, hearing, and 
post-hearing activities.  The hearing rules notify applicants and licensees, attorneys, and the 
public of the procedures and expected actions.  The proposed actions on the rules are as 
follows: 

Rule 4731-13-03: Requires briefs to comply with technical requirements for form and page 
limitations set forth in 4731-13-07.1.  

Rule 4731-13-07: Sets requirements for filing motions and memoranda by email. Requires 
memoranda to comply with technical requirements for form and page 
limitations set forth in 4731-13-07.1. Establishes timing for certain 
pleadings filed after the issuance of the report and recommendation, and 
designates the Medical Board vice president as the decisionmaker on these 
pleadings should the full board and the president be unavailable. 

Rule 4731-13-07.1: New rule establishes form and page limitations for briefs and 
memoranda. 

2. Please list the Ohio statute authorizing the Agency to adopt this regulation. 

Section 4731.05, Ohio Revised Code (“ORC”). 

3. Does the regulation implement a federal requirement?   Is the proposed regulation 
being adopted or amended to enable the state to obtain or maintain approval to 
administer and enforce a federal law or to participate in a federal program?  
If yes, please briefly explain the source and substance of the federal requirement. 

The regulations are not required to enable the state to obtain or maintain approval to 
administer and enforce a federal law or to participate in a federal program.  However, they 
facilitate the provision of substantive and procedural due process required under the Ohio 
and U.S. constitutions. 

4. If the regulation includes provisions not specifically required by the federal 
government, please explain the rationale for exceeding the federal requirement. 

This question is not applicable. 



 

5. What is the public purpose for this regulation (i.e., why does the Agency feel that there 
needs to be any regulation in this area at all)? 

The rules facilitate the provision of substantive and procedural due process rights of 
applicants and/or licensees required under the Ohio and U.S. constitutions by establishing 
standards for conduct of hearings.  They notify applicants and licensees, attorneys, and the 
public of the procedures to be followed for administrative hearings, in a manner similar to the 
rules established by Ohio courts. 

6. How will the Agency measure the success of this regulation in terms of outputs and/or 
outcomes? 

The success of the rules will be measured by completing administrative hearings in an 
efficient, consistent manner for all parties, and with any adjudication order that is appealed to 
court on due process grounds being upheld. 

 

Development of the Regulation 

7. Please list the stakeholders included by the Agency in the development or initial review 
of the draft regulation.   
If applicable, please include the date and medium by which the stakeholders were initially 
contacted. 

On December 12, 2016, the Medical Board emailed a solicitation for comments on proposed 
changes to Chapter 4731-13 to medical associations;  governmental affairs representatives 
for numerous organizations; attorneys who appear before the Medical Board; and other 
persons who have requested notice of Medical Board rule activity.   

The rules were also reviewed by the Policy Committee of the Medical Board. 

8. What input was provided by the stakeholders, and how did that input affect the draft 
regulation being proposed by the Agency? 

Comments were received from John Izzo an attorney with Graff and McGovern, LPA, who 
frequently represents clients before the Medical Board.  As to Rule 4731-13-07, Mr. Izzo 
suggested eliminating a proposed differentiation between pro se respondents and respondents 
with legal representation. This change was made.  Second, Mr. Izzo objected to use of the 
term “other designee” in 4731-13-07 in determining who would rule on a motion filed post 
report and recommendation if the board was not in session and the president was unavailable.  
The language was changed to “vice president if the president be unavailable” in the event the 
board was not in session. Third, Mr. Izzo sought clarity on the timing of the responses to the 
motions filed after a report and recommendation.  The Board added language that specified 



 

that responses shall be filed no later than three days “after the date of service as set forth in 
the certificate of service attached to the served copy of the motion.”   Fourth, Mr. Izzo also 
commented that the term “extraordinary circumstances in 4731-13-07(E)(1) is not defined.  
The Board did not change this subsection because the term is defined by the subsection’s 
articulation of an example, specifically “such as an assertion that a material inaccuracy of 
fact or law was provided in the response.”  

As to 4731-13-07.1, Mr. Izzo states that it is unreasonable to have page limits for pleadings 
because Chapter 119 does not limit pages in pleadings.  The Board did not change this rule 
regarding page limits because Chapter 119 does not address motions and memoranda that 
might be filed in an administrative hearing. Further, it is reasonable to have page limits for 
pleadings as evidenced by the page limits utilized by both the Franklin County Court of 
Common Pleas and the Ohio Supreme Court.  In addition, Mr. Izzo takes issue with the 
original language in the rule that the Board would not admit briefs that exceeded the page 
limits into the hearing record.  The Board responded by changing the rule to allow briefs that 
exceeded the page limits to be accepted for filing, but stated in the revised rule that “pages 
beyond the fifteen-page limit shall not be considered.”    

9. What scientific data was used to develop the rule or the measurable outcomes of the 
rule?  How does this data support the regulation being proposed? 

Scientific data is not the appropriate standard upon which to base rules designed to facilitate 
due process.  The rules are based on the provisions of the APA and state and federal court 
decisions that interpret the procedural and substantive due process requirements of the Ohio 
and/or U.S. constitutions. 

10. What alternative regulations (or specific provisions within the regulation) did the 
Agency consider, and why did it determine that these alternatives were not 
appropriate?  If none, why didn’t the Agency consider regulatory alternatives? 

Please see the discussion in question 8 above.  The originally proposed language was 
changed to accommodate concerns raised by John Izzo, an attorney with a law firm that 
frequently represents clients before the Medical Board. 

11. Did the Agency specifically consider a performance-based regulation? Please explain. 
Performance-based regulations define the required outcome, but don’t dictate the process 
the regulated stakeholders must use to achieve compliance. 

The rules are performance-based.  They set requirements but do not specify how the 
attorneys and/or respondents meet them. 

12. What measures did the Agency take to ensure that this regulation does not duplicate an 
existing Ohio regulation?   



 

Chapter 119, ORC, is the only statutory source of procedure for conducting administrative 
hearings in Ohio.  The rules do not conflict with the provisions of Chapter 119.  Moreover, 
the rules only apply to administrative hearings at the Medical Board regarding applicants and 
licensees whose licensure is regulated solely by the Medical Board. 

13. Please describe the Agency’s plan for implementation of the regulation, including any 
measures to ensure that the regulation is applied consistently and predictably for the 
regulated community. 

The rules will be circulated to all the interested parties listed in question 7, above and made 
available on the Medical Board’s website. The rules will be adhered to by the Medical 
Board’s Hearing Examiners. 

 

Adverse Impact to Business 

14. Provide a summary of the estimated cost of compliance with the rule.  Specifically, 
please do the following: 

a. Identify the scope of the impacted business community;  
The impacted business community includes attorneys who represent clients before the 
Medical Board, as well as applicants and licensees who receive a notice of allegations 
giving rise to the opportunity to have an administrative hearing on the allegations. 

b. Identify the nature of the adverse impact (e.g., license fees, fines, employer time 
for compliance); and  
The adverse impact on attorneys is that they must be licensed in Ohio and adhere to 
the procedures and deadlines set in the rules.  Failure to comply with the rules may 
lead the client to bring a court action alleging legal malpractice. The adverse impact 
on applicants and licensees who receive a notice setting forth allegations that give rise 
to the opportunity to have an administrative hearing is that (1) if they choose to be 
represented the representative must be an attorney licensed in Ohio; and, (2) if their 
attorney, or themselves if acting pro se, does not follow the rules their briefs and 
memoranda may not receive favorable consideration based on timing, form, or 
exceeding page limitations. 
 

c. Quantify the expected adverse impact from the regulation.  
The adverse impact can be quantified in terms of dollars, hours to comply, or other 
factors; and may be estimated for the entire regulated population or for a 
“representative business.” Please include the source for your information/estimated 
impact. 



 

For attorneys, the cost of obtaining a license in Ohio may include: (1) $75 fee for 
application to register as a candidate for admission to the practice of law; (2) $358 fee 
for the application to take bar exam; and (3) $350 fee for biennial registration.  The 
costs associated with a legal malpractice claim depend upon the fees charged by the 
attorney defending the attorney being sued and the monetary amount awarded by the 
court, if any. 

The adverse impact on an applicant or licensee who is the respondent in an 
administrative hearing depends upon the fee charged by an Ohio licensed attorney, if 
the respondent chooses to be represented.  However, the other possible adverse 
impacts cannot be quantified in terms of money.   

15. Why did the Agency determine that the regulatory intent justifies the adverse impact to 
the regulated business community? 

The Ohio and U.S. constitutions require that there be a framework for administrative 
hearings that facilitate substantive and procedural due process.  The rules inform all 
participants of the framework for hearings at the Medical Board.  The Medical Board’s 
administrative hearing rules have served as a model for other licensing agencies in adopting 
their respective hearing rules. 

Regulatory Flexibility 

16. Does the regulation provide any exemptions or alternative means of compliance for 
small businesses?  Please explain. 

No.  The rules provide for the substantive and procedural due process rights of applicants and 
licenses who appear before the Medical Board.   

17. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 
penalties for paperwork violations and first-time offenders) into implementation of the 
regulation? 

Violation of the rules does not result in fines or penalties for paperwork violations.  The 
waiver of fines and penalties provided for in Section 119.41, ORC, does not apply because 
the rules facilitate due process. 

18. What resources are available to assist small businesses with compliance of the 
regulation? 

The Medical Board’s Hearing Examiners will answer any questions that are presented by 
licensees or applicants and the attorneys who represent them. 

 



*** DRAFT - NOT YET FILED ***
4731-13-03 Authority and duties of hearing examiners.

(A) Hearings shall be conducted before hearing examiner pursuant to section 4731.23 of
the Revised Code.

(B) All hearings shall be open to the public, but the hearing examiner conducting a
hearing may close the hearing to the extent necessary to protect compelling
interests and rights or to comply with statutory requirements. In the event the
hearing examiner determines to close the hearing, the hearing examiner shall state
the reasons in the public record.

(C) The hearing examiner shall conduct hearings in such a manner as to prevent
unnecessary delay, maintain order and ensure the development of a clear and
adequate record.

(D) The authority of the hearing examiner shall include, but not be limited to, authority
to:

(1) Administer oaths and affirmations;

(2) Order issuance of subpoenas and subpoenas duces tecum to require the
attendance of witnesses at hearings and depositions in lieu of live testimony
and to require the production of evidence for hearings and depositions in lieu
of live testimony;

(3) Examine witnesses and direct witnesses to testify;

(4) Make rulings on the admissibility of evidence;

(5) Make rulings on procedural motions, whether such motions are oral or written;

(6) Hold prehearing conferences;

(7) Request briefs before, during or following the hearing;

(8) Prepare entries, proposed findings, proposed orders or reports and
recommendations pursuant to rule 4731-13-15 of the Administrative Code;

(9) Make rulings on requests to broadcast, record, televise or photograph the
hearing;

(10) Take such other actions as may be necessary to accomplish the purposes of
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*** DRAFT - NOT YET FILED ***

paragraph (C) of this rule; and

(11) Determine the order in which any hearing shall proceed.

(E) The authority of the hearing examiner shall not include authority to grant motions for
dismissal of charges, or modify, compromise or settle charges or allegations.

(F) The hearing examiner shall have such other powers, duties, and authority as are
granted by statutes or rules.

(G) All rulings on evidence and motions and on any other procedural matters shall be
subject to review by the board upon presentation of the proposed findings of facts
and conclusions of law of the hearing examiner. When such rulings warrant, the
board may remand the matter to the attorney hearing examiner.

(H) The hearing examiner may assist the board by reviewing the evidence in matters that
have been subject to a notice of opportunity for hearing but for which no timely
hearing request has been filed. In such matters the hearing examiner may prepare
proposed findings and a proposed order for the board's consideration.

(I) Briefs provided under paragraph (D)(7) of this rule shall comply with the
requirements set forth in rule 4731-13-07.1.

4731-13-03 2



*** DRAFT - NOT YET FILED ***
4731-13-07 Motions.

(A) Except as otherwise provided under Chapter 4731-13 of the Administrative Code or
Chapter 119. of the Revised Code, all motions, unless made upon the record at
hearing, shall be made in writing. A written motion shall state with particularity the
relief or order sought, shall be accompanied by a memorandum setting forth the
grounds therefore, and shall be filed in compliance with rule 4731-13-08 of the
Administrative Code. Except in cases of summary suspensions pursuant to division
(G) of section 4731.22 of the Revised Code, all prehearing motions except motions
for continuance pursuant to rule 4731-13-06 of the Administrative Code and
motions to quash pursuant to paragraph (F) of rule 4731-13-13 of the
Administrative Code, shall be made no later than fourteen days before the date of
hearing unless express exception is granted by the hearing examiner or by this
chapter.

(1) If filed by email, motions and supporting or opposing memoranda shall be filed
as attachments to emails, and not be incorporated into the body of the email
itself.

(2) All supporting or opposing memoranda shall comply with rule 4731-13-07.1 of
the Administrative Code.

(B) All motions, together with any supporting documentation, shall be served as provided
in rule 4731-13-09 of the Administrative Code.

(C) Any response to a prehearing motion shall be filed within ten days after service of
that motion, or at such other time as is fixed by the hearing examiner. A movant
may reply to a response only with the permission of the hearing examiner.

(D) Before ruling upon a written motion, the hearing examiner shall consider all
memoranda and supporting documents filed. The hearing examiner shall enter a
written ruling and shall issue copies to each representative of record. The ruling on
all motions made at hearing shall be included in the hearing transcript except where
the hearing examiner elects to take the motion under advisement and issue a written
ruling at a later time. The hearing examiner shall include in each written ruling on a
motion a statement of the reasons therefore.

(E) Except as otherwise provided in this chapter or Chapter 119. of the Revised Code,
rulings on all motions filed subsequent to the issuance of the report and
recommendation shall be rendered by the board or, if the board is not in session, by
the its president or the vice president if the president is unavailable acting on its
behalf.

(1) Responses to motions shall be filed no later than three days after service of the
motion as set forth in the certificate of service attached to the served copy of
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*** DRAFT - NOT YET FILED ***

the motion. A movant may reply to a response only with the permission of the
board through its president or vice president if the president is unavailable,
and only under extraordinary circumstances, such as an assertion that a
material inaccuracy of fact or law was provided in the response.

(2) Motions for extension of time for filing objections shall be filed on or prior to
the deadline for filing the objections. A motion for extension of time for filing
objections filed after the deadline will not be considered absent extraordinary
circumstances, as determined by the board through its president or vice
president if the president is unavailable.

4731-13-07 2



*** DRAFT - NOT YET FILED ***
4731-13-07.1 Form and page limitations for briefs and memoranda.

(A) All hearing briefs provided under paragraph (D)(7) of rule 4731-13-03 and
memoranda filed under rule 4731-13-07 shall be provided or filed subject to the
following requirements:

(1) The body text of a brief or memorandum shall be set in a legible typeface of at
least twelve points, either single-spaced or double-spaced.

(2) A brief or memorandum shall not exceed fifteen pages exclusive of the
certificate of service and the appendix unless an exception is granted in
advance pursuant to paragraph (A)(3) of this rule.

(3) Upon motion by either party, or upon the inititative of the hearing examiner, the
hearing examiner may authorize briefs or memoranda that exceed fifteen
pages, up to a maximum of thirty pages exclusive of the certificate of service
and the appendix, in matters that involve complex legal issues. Unless made
upon the record at hearing, a motion for such a determination shall be filed no
later than seven days prior to the deadline for filing the brief or memorandum.

(4) If a reply memorandum in authorized pursuant to paragraph (C) of rule
4731-13-07, that memorandum shall not exceed seven pages exclusive of the
certificate of service and the appendix.

(B) Briefs provided in contravention of the requirements set forth in paragraph (A) of this
rule will be accepted for filing, however, pages beyond the fifteen page limit shall
not be considered. Memoranda filed in contravention of the requirements set forth
in paragraph (A) of this rule will be accepted for filing.
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